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Lester, Judge. 


This was an application for the appointment of a receiver, 
and the questions presented for adjudication grow out of 
the following state of facts: 

On the 4th day of July, 1866, Nathaniel E. Gardner exe- 
cuted a trust deed by which he conveyed to one Charles W. 
Dill certain real estate, located in the city of Atlanta, for 
the benefit of his two daughters, Lizzie Ida Gardner and 
Mary Ellen Gardner. At the time of making the deed, 
Nathaniel E. Gardner was a widower, and these two 
daughters were his only children. One of them was about 
ten years of age, and the other was about five years of 
age. 

The deed recites, that for and in consideration of the nat- 
ural love and affection which he has and bears to his 
said daughters, and for the purpose of providin ga support 
and maintenance and education for them, and also in con- 
sideration of ten dollars to him in hand paid, he, the said 
Nathaniel E. Gardner, gives, grants, and conveys the prop- 
erty described in the deed, to the said Charles W. Dill as 
trustee, and to such other trustee or trustees as may here- 
after be appointed in his place, and that he or they are to 
have and hold the said property “in trust for the sole and 
separate use, benefit and behoof of the said Lizzie Ida Gardner 
and Mary Ellen Gardner, for and during their natural lives, 
and at their death, or the death of cither of them, to be 
equally divided, share and share alike, among their children. 
But in case either of said daughters should depart this life 
having no child or children, or the issue of a child or chil- 
dren in life at her death, then, and in that event, the said 
property shall go to and vest in the other daughter, or, in 
case of her death, to her child or children, or issue of child 
or children if there should be any living, but if my other 
daughter should be dead, without child or children, or the 
issue of child or children living, then to go to and vest in 
any other child or children that I may have living, share and 
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share alike. I hereby further direct, that my two daughters 
shall own said property in common during their minority, or 
until one of them shall marry.” The deed then provides 
for dividing the property between the two daughters when 
they arrive at twenty-one years of age, or when either of 
them should marry, by three men to be selected by the 
trustees, but it also distinctly stipulates as follows: “ I here- 
by further direct and require that no part or portion of the 
corpus of said estate shall ever be sold until the life estate 
is ended, for any purpose whatever, unless it shall become 
less profitable than ordinary investments, or my daughters 
should desire to change their residence to some other city, 
or for some other like good and substantial reason; but if 
such reason should ever exist, the fund shall be re-invested ; 
and before said sale shall be made, I hereby direct that full 
and satisfactory reason shall be given, and clear and sufficient 
proof be made to the chancellor granting said order, that 
such necessity exists, and that the proceeds of the said sale 
when made, shall be reinvested in like property, or property 
as substantial in permanent value, and as productive in its 
yield of profits.” 

About five months after the making of the deed to Dill, 
for the benefit of his two daughters, Nathaniel E. Gardner, 
being then about fifty-one years of age, intermarried with 
one Miss Mary E. Carroll, who was then about twenty-one 
years of age,and on the 26th day of August, 1867, he filed a 
bill in equity in Fulton superior court, against Charles W. 
Dill, the trustee of his daughters, alleging that he was drunk 
atthe time he executed and delivered the deed to Dill, that 
the deed was purely voluntary, that he received no valuable 
consideration therefor, and that at the time it was made he 
was actually intoxicated to such an extent as to be deprived 
of reason, and that whilst in this condition he conveyed 
away property worth eighty-eight thousand dollars, which 
he had acquired by honest industry. 

He further alleged in his bill, that when said deed was 
executed he owed six thousand dollars, four thousand of 
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which was due tor the purchase-money of some of the 
property conveyed by the deed, and that two thousand dol- 
lars of said purchase-money was still unpaid at the time of 
filing his bill. 

He also stated in his bill, that he had been endeavoring to 
reduce his consumption of liquor and become more sober, 
and that he had so far succeeded in this endeavor as to come 
to a deliberate pause in his wild career; that having cooled 
off, he felt once more capable of looking into his affairs 
ealmly and judiciously, and of ordering his conduct aright; 
that he found himself passing to old age, with a young wife 
at his side, and his property and means of support gone; 
whereupon he prayed that the deed of trust which he made 
to Dill be delivered up and canceled. 

Charles W. Dill was the only defendant to this bill, and 
he alone was served with a copy of it. It does not appear 
that Dill, or any one else, ever answered the bill, but it does 
appear that on the 19th of May, 1869, a verdict and decree 
were rendered in the case, and that the following is a copy 
of the decree: 

“Whereupon it is adjudged and decreed, on the terms 
specified below, that the deed mentioned in the bill be taken 
and considered as operative and valid from its date, and that 
the trust be executed. It is further decreed as follows: 
That out of the trust property be paid, first, the cost of this 
proceeding ; secundly, the sum of one thousand dollars as a 
fee to complainant’s solicitors ; and thirdly, the like sum of 
one thousand dollars as a fee to defendant’s solicitors. Also, 
that for and during the life of the complainant, the trustee 
do and shall pay to him annually, on the thirty-first of De- 
cember, out of the income and profits of the trust estate, 
the sum of one thousand dollars for his personal support 
and expenses ; and in case said income and profits should 
prove insufficient, then the deficiency shall be supplied from 
the corpus in such manner as the chancellor may direct.” 


On the 26th of December, 1871, Mary Elien Gardner 
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died without leaving a child or children, or issue of a child 
or children. 

On the 4th of November, 1874, Lizzie Ida Gardner inter- 
‘ married with Clark Howell, Jr., and on the 17th of De- 
eember, 1874, upon the petition of Charles W. Dill, Clark 
Howell, Jr., and his wife, Lizzie Ida Howell, the judge of 
the superior court of the Atlanta circuit passed an order 
at chambers, of which the following is a copy: 

“Whereupon it is ordered and decreed, that upon said C. 
W. Dill having a settlement with said Howell, as mentioned 
in said petition, he be removed as said trustee, and then that 
Clark Howell, Jr., shall be, and he is hereby, appointed trus- 
tee in lieu of said Dill, with all the rights, duties, liabilities 
and powers of said Dill, under said trust deed, and with 
power in said Howell, as trustee, to complete the power of 
sale given to said Dill by the order in said petition named ; 
provided, nevertheless, that no part of this order shall take 
effect till said Howell, Jr., shall have filed, in the office of 
the ordinary of said Fulton county, a bond in the sum of ten 
thousand dollars, with good security, to be approved by said 
ordinary—said bond to be payable to said ordinary and his 
successors in oftice, for the benefit of the beneficiaries un- 
der said deed, conditioned well and truly to perform his du- 
ties as such trustee under said deed, and providing therein 
that the ordinary may, when he may deem it necessary, re- 
quire any additional bond for the faithful execution of said 
trust.” 

Before this order was taken, Nathaniel E. Gardner was 
appointed guardian ad litem for Mrs. Lizzie Ida Howell, 
who was a minor, and also for Mollie E. Gardner, who was 
then a babe, and his daughter by his second wife, and he 
was served with the petition, and filed an” answer thereto, 
stating that the facts set out in the petition were true, and 
that he saw no reason why the prayer of the petitioners 
should not be granted. 

It also appears from the record, that pursuant to the order 
of the chancellor, Clark Howell did file with the ordinary 
of Fulton county the required bond, with good security. 
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On the 21st day of January, 1875, Nathaniel E. Gardner 
executed and delivered to Clark Howell, Jr., as trustee for 
his two daughters, Lizzie I. Howell, wife of said Clark Hlow- 
ell, Jr., and Mollie E. Gardner, an infant two years old, an- 
other deed, in and by which said Nathaniel E. Gardner con- 
veyed to the said Clark Howell, Jr., certain real estate in and 
near the town of Norcross, in the county of Gwinnett, to- 
gether with “an annuity of one thousand dollars, reserved 
and charged upon certain real estate and valuable property, 
payable from year to year to the said Nathaniel E. Gardner, 
by his daughter, Lizzie I. Howell, and which property was 
by deed conveyed by said Gardner to his said daughter, and 
her sister, Mary Ellen Gardner, and the survivor of them, 
the said Mary Ellen being now dead, and dated July 4, 1866, 
and in default of children of said daughters, reversion to 
said N. E. Gardner or his heirs, said property being houses 
and real estate in the city of Atlanta, Georgia, hereby con- 
veying in trust, not only said annuity, but also said rever- 
sion, should it ever happen or fall—in trust and upon the 
terms, limitations and trusts following: that is to say, that 
said Olark Howell shall hold, use and employ said es- 
tate, and, as a first charge out of said property and rights 
of property, for the rearing, clothing, care, support and 
education of the said Mollie E. Gardner, and subject to that 
charge, until she is fully twenty-one years of age, or mar- 
ries. She is to have a good, thorough English education, if 
she is capable of receiving the same, and as said Howell or 
his successor may determine, or as my daughter Lizzie I. 
Howell may appoint, my said daughter Mollie E. Gardner, 
may receive a more finished education, if she is capable of 
receiving it. . Any excess of the income or corpus of said 
property hereby given, and said annuity, shall be considered 
income over and above said charge, to be held in trust by the 
said Clark Howell, Jr., for the sole and separate use of the 
said Lizzie I. Howell, free from the debts or contracts of said 
Clark Howell, or any husband the said Lizzie I. may marry, 
during the life of the said Lizzie I. Howell—if not otherwise 
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disposed of as herein provided. And in further trust, that 
the said Lizzie I. Howell may, by deed, during life, or by 
gift or will at her death, sell and dispose of said property, 
or appoint the same by writing to new uses, if she so de- 
sires, with the approval of her trustee, reinvesting said 
property and gifts of property in such manner, for her own 
use, or the objects of her bounty, as she may desire.” 

In this state of the case, and on the 17th of September, 
1877, Mollie E. Gardner, by her next friend, H. H. Carroll, 
filed her bill in equity in Fulton superior court, against 
Clark Howell, Jr., and his wife, Lizzie I. Howell, setting 
up and charging the facts hereinbefore detailed, and alleging 
that the said Clark Howell had had possession and control of 
all the trust property conveyed by the two trust deeds afore- 
said, and for several years had been receiving the rents, issues 
and profits of the same, including said annuity of one thous- 
and dollars; that two of said annual payments of one thous- 
and dollars were past due, and that the third would soon be 
due and payable, and that, up to the time of filing the bill, 
said Howell had converted the rents, issues and profits of 
the trust property, as well as the thousand dollars annuity, 
to his own use, and had not furnished complainant ‘with 
one dollar for her board, clothing, maintenance or support, 
but had refused so to do, although frequently called on for 
the same. 

The bill also alleges that Howell had made no returns of 
his receipts from, or expenditures for, the trust property, 
and that he was insolvent, and that the entire income from 
the trust property would be wasted, and the complainant 
deprived of all benetit from it, if the management of the 
saine was continued. 

The complainant prayed that the said Clark Howell be 
removed from his trusteeship, and some other fit and proper 
person be appointed in his stead, who wiil mete out to com- 
plainant the benefits to which she is entitled under said sec- 
ond trust deed; and that a receiver be appointed to take 
possession of the trust property, receive the rents, issues 
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and profits of the same, and hold and dispose of them as the 
court may direct. 

At the hearing of the application for the appointment of 
a receiver, the complainant, in support of her bill, read in evi- 
dence an affidavit made by Mrs. Mary E. Gardner, the mother 
of complainant, in which it was stated that one parcel of the 
trust property “will rent for fifteen dollars per month,” 
that another “is worth, if kept in proper repair, for rent, 
seventy-five dollars per month,” and that “on said lot is 
also a blacksmith shop which rents for twelve dollars per 
month,” that another lot “is worth, by the month, seventy- 
five dollars for rent,” that another “ would readily rent for 
sixty dollars per month,” and that Howell, through N. E. 
Gardner, had been in the habit, as deponent was informed 
and believed, of cutting and selling large quantities of wood 
from one lot of the trust property. 

To this bill Mrs. Lizzie I. Howell filed her answer, under 
oath, in which she states that she is still under twenty-one years 
of age; that before her father married complainant’s mother, 
he made the trust deed of July 4th, 1866, by which he made 
provision for respondent and her sister, who afterwards died ; 
that respondent’s rights under that deed were in existence 
at and before complainant’s birth; that afterwards the bill 
was filed by her father to set it aside; that Dill, the trus- 
tee, was the only party defendant to that bill; that it does 
not appear that anything was ever served on him but a copy 
of the bill; that it seems he did not appear in the cause; 
that respondent was not a party to that suit; that she is in- 
formed, believes and charges, that the verdict and decree 
were not the result of litigation, but grew out of some sort 
of consent ; that no one had power, under the trust deed, to 
inipose a charge of one thousand dollars on the trust prop- 
erty to be paid annually, and she prays the court and judge 
to set said decree aside, and to declare it null and void as to 
this respondent; that she files this answer as a cross-bill ; 
that complainant is in the hands of those who are unfriendly 
to respondent, and who, for the sake of gain for themselves, 
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would deprive respondent of all that belongs to her; that 
she feels it cruel in them to place her half-sister in this po- 
sition of antagonism to her; that she desires to, and, if al- 
lowed, will take complainant and care for her and provide 
for her. She prays that said verdict and decree may be de- 
clared void and of no effect as to her. 

Clark Howell, Jr., also filed his answer under oath, stating 
amongst other things, that he had managed the trust prop- 
erty as well and faithfully as he could, and believes that he 
has done so prudently and efficiently ; that the charge in 
the bill that he has appropriated to his own use any portion 
of the two annual instalments of $1,000.00 each, which have 
come te his hands as trustee under said last trust deed, is not 
true; that none of either of said sums of $1,000.00 has 
come to his hands as trustee under said last trust deed ; that 
the trust estate embraced in the deed of July 4th, 1866, has 
not produced the annuity, the income and profits being in- 
sufficient to produce it; that when the trust estate was 
turned over to respondent, there was an indebtedness of 
about $9,000.00 against it; that the property had been ex- 
pensive to keep up, the taxes had been heavy, and, at the 
same time, rents had declined and had been dull; that nec- 
essary improvements to render some of the property desira- 
ble to renters had to be made, and, on account of the debts, 
taxes, and proper expenses, respondent had paid out largely 
more than he had received ; that he has not in any manner 
violated his trust ; that complainant’s mother, who swore to 
the bill in this case, has filed a bill to set aside the second 
trust deed hereinbefore mentioned, on the ground that it 
was executed to defraud her, and she asks that it be set aside 
except as to the complainant ; that the said Mrs. Gardner is 
living apart from her husband, and they are involved in lit- 
igation. 

The defendants also submitted copies of suits against 
Howell, the trustee, and against the trust estate, one in favor 
of H. H. Carroll, the next friend of complainant in this 
case, in which he claims $330.00 for boarding the complain- 
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ant from March 7th, 1875, to January Ist, 1877, at the re- 
quest of complainant’s mother; and another in favor of the 
complainant’s mother, claiming $478.00 for clothing, nurs- 
ing, and working for complainant, and taking care of her, 
from 7th March, 1875, to January Ist, 1877; and also for 
boarding complainant from 1st January, 1877, to 13th No- 
vember, 1877. 

Upon the hearing, the chancellor declined to appoint a 
receiver as prayed for in the bill, and that decision is the 
error alleged in the bill of exceptions. We do not under- 
take, in advance of a full trial of this case upon its merits, 
to decide the various questions presented by the record. 
Without passing upon the validity of the decree which Mrs. 
Howell assails in her answer, and without determining the 
liability of Howell, the trustee, or the state of his accounts 
with the trust estate, we simply decide, that, upon a careful 
examination of the record in this case, we see nothing to 
take it out of the rule which this court has frequently ree- 
ognized and announced, viz: that the exercise of the dis- 
cretion of a chancellor in refusing to appoint a receiver will 
not be controlled, except when it is abused. L2eid vs. Reid, 
38 Ga., 24; 40 7b., 375; 42 7b.,46. See, also, Barlow vs. 
Eason, decided the 19th March, 1878. 

We do not think that the chancellor abused his discretion 
in this case, and we, therefore, affirm his judgment. 

Judgment attirmed. 


SEtieMAN ef al., trustees, vs. Saussy et al. 
Eastertine & Hussett ef al. vs. Saussy et al. 


1. Where a case was submitted to the court without the intervention of 
a jury, and the bill of exceptions to his decision contains the evi- 
dence before him, and is certified to be true, the evidence is thereby 
approved. 

2. Where an order has been granted that a fund in the bands of a re- 
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ceiver should be surrendered to trustees in bankruptcy, except so 
much as is legally necessary to defray the costs and expenses of col- 
lecting the.fund, and of securing it until the granting of the order 
of surrender; before a claim can be paid out of the fund, it is nec- 
essary to show specifically that it comes within the exceptions stated. 

. Under the exceptions stated in the order fall the expenses of filing 
the bill and collecting the assets by the receiver, including counsel 
fees trom the filing of the bill up to the time the assets were de- 
manded on the petition of the trustees, and the cost of services of 
the receiver, and his counsel, to the time that the fund was ordered 
to be surrendered. 

. Nothing should be ullowed for counsel fees or costs of suing out at- 
tachments which originated within one month before the bank- 
ruptcy, and which, being dissolved by operation of lay, were never 
carried to judgment. 

5. Nor should any costs or fees be allowed which were incurred in re- 
sisting the trustees after they had filed their petition. 
Jackson, Judge, dissented. 


Practice in the Supreme Court. Practice in the Superior 
Court. Bankrupt. Attorney and client. Lien. Before 
Judge Tompkins. Chatham Superior Court. October Term, 
1877. 


Reported in the decision. 


C. N. West; A. T. Akerman; H. C. Cunnincuam, for 
plaintiffs in error. 


J. R. Saussy ; Howeitt & Denmark ; Harrriner & Cuts- 
norm; W. U. Garrarp; Grorer A. Mercer, for defend- 
ants. 


Warner, Chief Justice. 


A bill was filed in the superior court of Chatham county 
by Moses Ferst and others, as creditors of Samuel Kanf- 
man, Henry Mayer and Charles H. Kaufman, against George 
Von Seybold and others. The bill was what is generally 
known as a creditors’ bill, and was filed on the 12th day of 
October, 1874. No subpeena and no relief were prayed 
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against the said Kaufmans and Mayer, whose property was 
sought to be distributed under the bill, and which property 
came into the custody of said court. On the 2ist day of 
October, 1874, a petition in bankruptcy was filed in the dis- 
trict court of the United States for the southern district of 
New York, by creditors, against the said Kaufmans and 
Mayer, and on the 31st day of October, 1874, the said Kauf- 
mans and Mayer were, in the said last mentioned court, duly 
adjudged bankrupts. On the 25th day of March, 1875, the 
said complainants amended their said bill so as to make the 
said Kanfmans and Mayer parties defendant thereto. 

On the Sth day of April, 1875, Joseph Seligman, Law- 
rence Wells, and Edward Morgan, trustees in bankruptcy of 
the said bankrupts, having, on the 15th day of February, 
1875, obtained an injunction from the district court of the 
United States for the southern district of Georgia, restrain- 
ing the complainants in said bill from proceeding therein, 
filed a petition to obtain possession of the assets of said 
bankrupts, which petition was finally granted by the said su- 
perior court at the November term, 1876, the order therefor 
having been dictated by this court, which provided that the 
necessary costs and expenses for securing and collecting 
said fund, should be first paid before the said fund should be 
turned over. Before the said fund was finally ordered to 
be paid to said trustees, petitions were filed by various par- 
ties to have paid to them sundry sums of money, for various 
services alleged to have been rendered by them in said 
cause ; and the nature of said services were alleged to be as 
follows: 

J. R. Saussy claimed compensation for his services as so- 
licitor for the complainants in the bill. 

Howell & Denmark claimed as assistant counsel for the 
complainants ; and also by virtue of an alleged lien as coun- 
sel for attaching creditors, upon a part of the fund in the 
custody of said court. 

George Von Seybold claimed as receiver in said cause, 
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and Hartridge & Chisholm and William U. Garrard as his 
counsel. 

©. D. C. Rhind, as master in said cause. 

Charles S. Hardee claimed a sum for costs due him, and 
due the late clerk, George P. Harrison, and the sheriff, John 
T. Ronan. 

Philip M. Russell claimed for costs due upon attachment 
cases against said bankrupts in the city court of Savannah. 

Sigmund Elsinger and Julius Kaufman jointly claimed 
for magistrate court costs against said bankrupts. 

Rufus E. Lesterand George A. Mercer separately claimed 
for counsel fees on sums, a part of said fund, alleged to 
have been attached by their clients. 

No attachment upon which costs or fees were claimed, 
originated over one month before said bankruptcy, and none 
were due upon any attachment carried to judgment. 

To these claims the said trustees in bankruptcy, and the said 
bankrupts, and Easterling & Hubbell, creditors defendant to 
said bill, filed various objections, which were in substance as 
follows— 

To all of the claims they objected : 

1. That by the bankrupt laws of the United States the 
trustees were entitled to have the fund in its integrity, and 
without any diminution by payment to the claimants. 

2. That the state court had no such jurisdiction of the said 
fund as would authorize it to grant payment to the claimants. 

3. That the claimants severally had performed no services 
for which they were entitled to the amounts they claimed, or 
any part of them. 

4. That the claimants were not entitled to be paid any- 
thing in a court of equity, untila final decree shouid be had 
in that court in favor of the complainants against the de- 
fendants. 

In addition to these general objections, they specially 
objected as to the claims of all parties except the receiver, 
master, sheriff and clerk, that their services were not such as 
entitled them in equity to receive payment out of said fund ; 
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and as to counsel for attaching creditors, and the said J. R. 
Saussy and Howell & Denmark, that they were entitled to 
be paid by their clients out of their dividend in the final 
distribution, and not out of said fund. 

The court overruled these objections of the said objectors, 
and ordered that the receiver should pay to 


J. R. Saussy 
Howell & Denmark 


Rufus E. Lester 

Hartridge & Chisholm, and William U. Garrard 
C. D. C. Rhind 

Charles S. Hardee, 

George P. Harrison, » 

John T. Ronan 

Phillip M. Russell 


George Von Seybold, 5 per cent. upon fund, say ......... § 2,500.00 
1,146.63 


Elsinger & Kaufman 
George A. Mercer 


$11,184.17 


The assets reported to the court by the receiver were 
some fifty thousand dollars. 

To this decree in favor of said complainants the said trus- 
tees filed a bill of exceptions, alleging that the court erred 
upon the grounds named in their objections; the said East- 
erling & Hubbell, and the said Kaufmansand Mayer filed a 
bill of exceptions, similar in all respects, and the cause was 
sent to this court upon one record for both bills, under an 
agreement to that effect between plaintiffs and defendants 
in error. 

1. When this case was called for a hearing in this court, 
the defendants in error made a motion to dismiss it, on the 
ground that the evidence in the case had not been ap- 
proved by the court. The case was submitted to the court 
for trial without the intervention of a jury, and the evi- 
dence had before the court is set out in the bill of excep- 
tions, which the presiding judge certified, when taken in 
connection with the record, was true. The evidence, there- 
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fore, as set out in the bill of exceptions, was approved by 
the judge. 

2. 3. When the case was before this court on a former 
occasion, the fund in the hands of the receiver was directed 
to be surrendered to the trustees in bankruptcy, except so 
much thereof as is legally necessary to defray the costs and 
expenses of collecting the fund, and of securing it until the 
order of surrender shall be granted. See Seligman et al. 
vs. Ferst & Co. et al., 57 Ga. Rep..561. We adhere to and 
reaftirm the judgment rendered in that case. It appears from 
the bill of exceptions that Von Seybold testitied that his 
services as receiver were worth the sum claimed by him, 
that Mr. Saussy testified his services as counsel were worth 
the amount claimed by him, that Denmark testified that the 
services of Howell and Denmark as counsel were worth the 
sum of $1,000.00, that Garrard testified that the services of 
himself and Messrs. Hartridge & Chisholin as counsel for the 
receiver, were worth the amount claimed by them, that Carr 
testified that the services performed by Rhind were worth 
about $100.00 per month, without stating what services he 
did perform, and that is all the evidence as to the services 
claimed and rendered, as appears from the bill of excep- 
tions, upon which the judgment of the court for the $11, 
184.17 was founded. What were the legal and necessary 
costs and expenses of collecting the fund, and securing it 
until surrendered to the trustees? In our judgment it in- 
cludes the proper and necessary expenses in filing the bill 
and collecting the assets by the receiver, including counsel 
fees from the time of the filing of the bill up to the time 
the assets were demanded, on their petition, by the trustees 
in bankruptcy, and including the services of the receiver 
and his counsel up to the time of ordering the surrender 
of the fund. 

4. 5. But nothing should be allowed out of said fund for 
counsel fees, or costs, in suing out the attachments in the 
record mentioned, as said attachments did not and could 
not have contributed anything towards the collection of the 
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fund in the hands of the receiver, the same having been 
dissolved by operation of law, and nothing should be al- 
lowed for counsel fees or costs incurred in resisting the trus- 
tees after the trustees filed their petition. Inasmuch as the 
evidence in the bill of exceptions does not show for what 
the services claimed were rendered, whether in suing out 
the attachments or in filing the bill, or both, or in aiding 
the receiver in collecting the assets, we reverse the judg- 
ment and order a new trial,so that it may be made clearly 
to appear, by the evidence, for what the services claimed 
were rendered, and what those services were worth. In 
other words, what did the parties claiming compensation out 
of said fund do in collecting and securing it under said bill, 
and what were the services performed by them worth, which 
were properly chargeable upon said fund ¢ 
Let the judgment of the court below be reversed. 


Biecktey, Judge, concurred, but furnished no written 
opinion. 


Jackson, Judge, dissenting. 


I dissent from the judgment rendered by this court re- 
versing the superior court of the eastern circuit, first, 
because it reaftirms the judgment rendered in this case 
when here before (57 Ga., 561), by which reaftirmance I 
understand this court to mean, that if the case were again 
before us de novo, the same judgment ought to be rendered. 
I hesitated long and doubted much about the correctness of 
sending this fund, secured by Georgia courts and held in her 
chancery, to New York, to be distributed by the bankrupt 
court there; and if I had it to do over again, I should dis- 
sent from the judgment which transmitted any of the fund 
to the courts of another jurisdiction for distribution. The 
Georgia court of chancery could have as well distributed it 
as any other court, and the trustees in bankruptcy, under its 
decree, could have received that to which they would have 
been entitled under the bankrupt laws of the United States, 
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after liens and prior claims, if any, recognized by those laws, 
had been preferred and paid. And such, I think, is the 
current of more recent decisions of the supreme court of 
the United States. 

Secondly. I dissent because I think that the counsel fees 
in the attachment cases should be paid. Those attachments 
secured these funds, or large portions of them, by garnish- 
ments duly served before the bill in equity was filed or 
framed. But for the process of attachment, the trustees in 
bankruptcy, and all the creditors of the bankrupt, might 
have lost, and probably would have lost, if not all, at least 
much of the fund secured; and the judgment of this court, 
when the case was first here, required all such costs and 
charges to be paid before the Georgia chancellor parted 
with the fund. That was the redeeming feature of the first 
judgment in the view I then took of the case, and I am un- 
willing now to forego a jot or tittle of these expenses of 
securing the fund. The attachments, as well as the bill, 
helped to save it. 

Thirdly. I dissent because, in respect to many of the 
charges allowed by the superior court as chancellor, the 
proof embodied in the bill of exceptions is ample to sustain 
the judgment, and some of: these are the largest and most 
important which were passed upon, and they arose out of 
the equity proceeding, and not the attachments. I refer 
particularly to the charges of the receiver and his counsel, 
and of the solicitor who drafted and managed the bill. 
There is no good reason why the judgment, in respect to 
these claims, and others of like character, should not have 
been affirmed, if it were necessary to send other claims back 
for further proof. 

Fourthly. I dissent because no point whatever is made 
in the bill of exceptions, that the amount allowed to any 
claimant is too large, but the question made, and the sole 
question made, when the exceptions are analyzed, is an at- 
tack on the former judgment of this court, in so far as it 
woytinns any costs and fees to be paid before the fund left 
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the superior court of Georgia. Therefore, I presume, the 
court, regarding that question alone as excepted to, was not 
particular in requiring the entire evidence to be embodied 
in the bill of exceptions, and there was, doubtless, much evi- 
dence before him of the value of services rendered and their 
nature, not detailed in the bill of exceptions, as was asserted 
in argument before this court by the one side, and not de- 
nied by the other. The position in argument for plaintiffs 
in error was, that the counsel should be paid, not out of the 
general fund, but out of the share thereof awarded their 
respective clients, and that the New York bankrupt court 
would award them, or any of them, such fees from the gen- 
eral fund as any were entitled to for securing and preserv- 
ing it. Indeed, it was an effort to re-open the judgment 
pronounced in this case on that question, whilst careful not 
to re-open it on the main question of the transfer of the fund 
to the bankrupt court. If re-opened at all, the whole judg- 
ment ought to have been reconsidered ; if held final in part, 
it ought to be held final in Zoéo. 

Fifthly. I dissent because, whilst the judge of the supe- 
rior court does certify to the bill of exceptions as true, he 
qualifies the certificate by referring, also, to the transcript of 
the record, as containing other and additional evidence, and 
on turning to the transcript I find no such evidence therein. 
It is the duty of the plaintiffs in error to bring before this 
court all the testimony had before the superior court, mate- 
rial to elucidate the exceptions, and to show by the judge’s 
certificate that all is brought up. This certificate leaves that 
matter in great doubt, and if the bill of exceptions ought 
not to be dismissed on the ground that all the evidence is 
not before us, the judgment, at least, ought not to be re- 
versed for want of evidence, when the whole evidence nec- 
essary to elucidate the point argued now, has not been in- 
corporated in the bill of exceptions, and does not appear in 
the record in such manner as to be considered by this court. 
No motion for a new trial was made, and hence no evidence 
could be found in the transcript of the record, except the 
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pleadings in the case. No point or exception is made in 
the bill of exceptions upon the evidence, either its legality 
or sufficiency, and I cannot think it right to reverse a judg- 
ment on the ground of insufficiency of evidence, when no 
point was made thereon, and no ruling thereon excepted to, 
and no motion for a new trial made. 

Sixthly. Whilst the fees and costs—being about twenty- 
five per cent. upon the fund, which the court allowed—may 
seem large, yet, when it is remembered that the case was for 
years in court, the litigation tangled and heavy, the labor 
of the receiver and counsel, and their expenses, great, the 
fund in danger, and all secured by the vigilance of the cred 
itors who attached first, and then were parties to a bill in 
chancery, to avoid a multiplicity of suits and to save costs, 
the apparent extravagance of the allowance by the chancellor 
vanishes. Had all the evidence before him been before us— 
andthe plaintiffs in error should have brought it here if they 
made any point thereon—all these matters of expense, it is 
presumed, would have appeared more fully here, as the pre- 
sumption is that they appeared below, because no exception 
is taken to the amount allowed. 

On the whole, in my judgment, no sufficient ground ex- 
ists to send this case back, especially in its totality ; the plain- 
tiffs in error have brought it confusedly before this court, to 
say the least, and no judgment of a superior court should 
be reversed unless the error plainly appears. 

Therefore I dissent from this reversal. 


Dorrerer, trustee, vs. Pike ef al. 
[This case was argued at the last term and the decision reserved. } 


1. Where the trustee of a married woman, sold her separate property to 
a creditor of the husband, with the assent of the wife, under a deed 
of trust empowering hira to sell generally with such assent, and the 
purchaser sold for value to another, without notice in the latter that 
the conveyance was to pay the debt of the husband : 
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Held, that the innocent purchaser for value, without notice that the 
sale was made to pay the debt of the husband, will not be disturbed 
in the possession of the property by a court of equity—especially 
where the possession was known to the wife, and the land improved 
and no warning given by her, and where she also knew of the sale 
by the sheriff made at the instance of the first purchaser. after filing 
deed to the husband, to whom he had given bond to convey on pay 
ment of the debt, and gave no notice of any objection thereto, but 
apparently acquiesced therein. 

The first purchaser, who bought the land of the wife to secure a debt 
due to himself, with full knowledge of all the facts, got no title, apd 
will be held in equity to be trustee for the wife, and to pay her the 
value of the land with interest thereon—less only the taxes he paid 
thereon, and insurance, for her benesit. 


Trusts. Sales. Title. Husband and wife. Before Judge 
Porrte. Richmond Superior Court. April Term, 1877. 


On 31st December, 1862, Joseph M. Newby, in consider- 
ation of love for his wife, Mary A. Newby, conveyed to 
Ignatius P. Garvin, as trustee for her, a lot of land in Rich- 
mond county, for her sole and separate use during her nat- 


ural life, and, after her death, to such children as she may 
leave living, share and share alike, with authority in her to 
empower the trustee, by writing under lier hand, to sell any 
part, or the whole, of said trust estate, she being allowed 
to dispose of any part, or the whole, of the proceeds of such 
sale, or sales, or authorize her trustee to re-invest the pro- 
ceeds, or any part thereof, in other property, subject to the 
above trusts. 

On the 6th of March, 1873, Garvin, the trustee, executed 
a deed to the land to Harmon Rowley in consideration of 
$1,500.00. This deed was made in pursuance of written 
authority from Mrs. Newby, who authorized her trustee to 
sell the land, and to pay the full amount received to Joseph 
M. Newby. 

No money was paid to Garvin, trustee, but on the same 
day, Joseph M. Newby gave his note to Rowley, at six 
months, for fifteen hundred dollars, and Rowley paid 
over to Newby twelve hundred and seventy-five dollars 
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and, at the same time, Rowley gave his bond for titles to 
Garvin, trustee, conditioned to convey back the land to the 
trustee upon the payment of the Newby note of fifteen 
hundred dollars. 

The note was not paid at maturity, but Newby, on 6th 
September, 1873, paid Rowley one hundred and eighty dol- 
lars for extension for six months, and when this period 
expired he (Newby) agreed, in writing indorsed on the note; 
to pay two per cent. per month till the note was paid. This 
indorsement was made March 9, 1874. 

On the 31st March, 1874, Rowley commenced suit on the 
note against Newby in Richmond superior court, and, on 
the 28th of October, 1874, recovered judgment against 
Newby for fifteen hundred dollars with interest thereon at 
two per cent.a month from the 9th March, 1874,and costs. 

On the 31st October, 1874, Rowley filed in the clerk’s 
office of the superior court of Richmond county, his decd 
conveying the land to Newby, which was duly recorded No- 
vember 25, 1874. On the same day, Rowley had a ji. fa. is- 
sued founded on the judgment for fifteen hundred dollars, 
with interest at two per cent. per month, and on the 5th De- 
cember, 1874, this 7. fa. was levied on the land. 

The sheriff advertised the property for sale under this 7. 
fa. This advertisement described the property, and set out 
the title to Joseph M. Newby, the title from Newby to 
Garvin, trustee of Mrs. Mary A. Newby, from Garvin, 
trustee, to Rowley, the bond for titles from Rowley to 
Newby, and the deed in accordance with the statute. 

On the 5th of January, 1875, in pursuance of the adver- 
tisement, the land was sold and knocked down to Rowley 
for fifteen hundred dollars. Newby and Pike were present 
at the sale, and Pike bid for the same; eleven days there- 
after, Rowley sold his bid to Frederick W. Pike, for his wife, 
Ellen Pike, for twenty-three hundred dollars, and executed 
a transfer thereof. 

Thereupon the sheriff conveyed the land to Mrs. Ellen 
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Pike, by deed dated January 5, 1875, and on the 19th of 
January, Pike and his wife moved on the land, and took pos- 
session of the same. Mrs. Newby was allowed by them to 
remain until she could move. Pike proceeded to repair the 
fences, ete., began preparations to cultivate the place, in 
which he expended money. 

On the 11th February, 1875, Dotterer, who had succeeded 
Garvin as trustee, and Mrs. Newby, filed a bill in equity 
praying that the Pikes be enjoined from cutting the shade 
and ornamental trees and shrubbery on the place, averring 
that the conveyance by Garvin, trustee, to Rowley was 
merely a mortgage of Mrs. Newby’s property to secure the 
debt of her husband; that the sale by the sheriff, and his 
deed, were null and void, and asking that the deed held by 
Mrs. Pike be delivered up to be canceled, and the property 
restored to her with mesne profits. 

Defendants answered in the nature of a cross-bill, and 
made Rowley and Newby parties. 

On the trial, questions of fact only were submitted to the 
jury, under the act of February 23,1876. The insolvency 
ot Pike and Ellen Pike were admitted. 

The following are the questions propounded to the jury, 
and the findings thereon : 

Question 1. Did the parties to the papers dated March 6, 
1873, made by I. P. Garvin, trustee, to Harmon Rowley, in- 
tend that it should be a sale of the land, or a security for 
the loan of $1,500.00? 

Ans.—They intended that it should be for the security 
of a loan of $1,500,00. 

2. Did Rowley pay Garvin, trustee, or Mrs. Newby, any 
money or price for land as purchase money ? 

Ans.—He did not. 

3. Was the note of Newby to Rowley purchase money of 
the land, or was it a loan upon a security, and what wasthe 
security, if any ? 

Ans.—The note was a loan upon a security, and the deed 
from Garvin to Rowley the security. 
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4, Was the note of Newby to Rowley a debt of Newby’s 
individually ¢ 

Ans.—It was. 

5. Was any part of the money paid by Rowley to Newby 
paid out for the benefit of Mrs. Newby—if so, how much, 
and in what way? 

Ans.—Yes; the $166.00 paid on the premium of life in- 
surance was for Mrs. Newby’s benefit, and the $15.00 or 
$25.00 paid on taxes on the land in dispute, was also for her 
benefit. 

6. Was the money paid by Rowley to Mrs. Newby loaned 
to her husband, J. M. Newby, or given to him ? 

Ans.—It was loaned to him. 

7. Did Rowley know, or have reason to know, how Newby 
was to use the money? and did he know, before the sheriff's 
sale, how it was used ? 

Ans.—He knew how a portion of the money was to be 
used, and knew it before the sheriff’s sale. 

8. Was it or not the purpose of Mrs. Newby to make a 
contract as security for her husband, and was it known to 
Rowley ? 

Ans.—Such was her purpose, and this purpose was known , 
to Rowley. 

9. Did or not Mrs. Newby, by the contract, assume the 
debt of her husband to Rowley ? 

Ans.—She did as security. 

10. Was the conveyance from Mrs. Newby, through her 
trustee, made to extinguish the debt of J. M. Newby to 
Rowley ? 

Ans.—It was made, not to extinguish, but to secure the 
debt. 

11. What was the value of the land at the time of the 
making of the paper on the 6th of March, 1873 ? 

Ans.—Twenty five hundred dollars. 

12. What was the yearly value of the land for rent ? 

Ans.—Two hundred and fifty dollars. 

13. What was the value of the improvements put on the 
land by Mrs. Pike ? 
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Ans.—One hundred dollars. 

14. Did or did not Mr. and Mrs. Pike know before the 
sheriff's sale, of Newby’s note to Rowley, or of the bond for 
titles from Rowley to Newby, or the fact that the debt was 
Newby’s debt individually? Answer each of these ques- 
tions. 

Ans.—They knew of Newby’s note to Rowley, and of 
Newby’s individual indebtedness, and of a bond for titles; 
they had notice by the advertisement. 

15. Did Mrs. Newby, or her trustee, contract to pay any 
sum of money to Rowley? 

Ans.—They did not. 

16. Did Rowley have notice, at the time of the transac- 
tion, of any intention of Newby to appropriate the money 
to himself ? ; 

Ans.—He did. 

17. Did Rowley have notice at the time of any intention 
on the part of Newby, or Mrs. Newby, to use the money for 
payment of Mr. Newby’s former debts? 

Ans.—He did have such notice, and the debts were to 
Lewis & Co., H. Rowley, and the premium of a life policy. 

18. Was Newby acting as agent for his wife with the 
knowledge of his wife? If so, did Rowley know it, or have 
reason to believe it ¢ 

Ans.—He was, and Rowley had reason to believe it. 

19. Did Mrs. Newby intend to make a gift of the money 
to Mr. Newby, or did she pay over, or authorize her trustee 
to pay him, any money ? If so, how much ? 

Ans.—She authorized her trustee to pay to Mr. Newby 
the proceeds from the sale of the land. 

20. Did Mrs. Pike know, when she took Rowley’s bid, 
that the paper made by Garvin, trustee, to Rowley was a 
a mortgage, and not a sale ? 

Ans.—She did not. 

21. Did Mrs. Newby have notice that the property was 
advertised as the property of Newby? If so, did she acqui- 
esce in the sale, and allow Mrs. Pike to go into possession ? 
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Ans.—She did know the fact, and did acquiesce in it. 

22. Did Mrs. Newby have notice of the advertisement or 
sale of the property, and did she acquiesce in the sale, and 
allow Mrs. Pike to go into possession, and did she (Mrs. 
Newby) know at the time that she had rights to it under the 
law ? 

Ans.—She did have such notice, and did acquiesce in the 
sale, and did allow Mrs. Pike to go into possession, but she 
(Mrs. Newby) did not know that she had rights to it under 
the law. 

23. Did Mr. or Mrs. Pike expend any money or labor, or 
both, believing, in good faith, that the land was Mrs. Pike’s, 
and without notice of Mrs. Newby’s equity? If so, could 
Mrs. Newby, in the exercise of reasonable diligence, have 
given such notice before such expenditures ? 

Ans.—They did so expend, and without notice of Mrs. 
Newby’s equity, but Mrs. Newby could not have given the 
notice before the expenditures. 

24. Did Rowley represent to Mr. or Mrs. Pike that the 
title was good? If so, did that induce, in whole or in part, 
the purchase ? 

Ans.—He did so represent, and this did induce the pur- 
chase. 

25. Did Rowley disclose to Mr. or Mrs. Pike the exist- 
ence of the bond for titles from him to Garvin, trustee, or 
did Mr. or Mrs. Pike have notice of such bond for titles, or 
otherwise ? 

Ans.—He did not so disclose, and Mr. and Mrs. Pike had 
no such notice of such bond. 

26. What did Mrs. Pike pay Rowley for the land ? 

Ans.— $2,300.00. : 

27. Was the intention of the parties to sell and buy, or to 
secure a loan or advance money ? 

Ans.—To secure a loan. 

28. Was Newby insolvent, or not, at the time when he 
made the conveyance to his wife in 1862 ? 

Ans.— He was solvent. 





36 SUPREME COURT OF GEORGIA. - 


Dotterer vs. Pike e¢ al. 


29. How much money did Mr. Newby get besides the 
amount paid to the insurance company, and on the execution 
in Mr. Miller’s hands for collection ? 

Ans.—$559.00. 

Upon this the judge entered the following decree : 

“The counsel for all parties having asked the court to 
submit questions of fact only to the jury, in accordance 
with the act approved February 23, 1876, entitled an act to 
define and regulate the practice and mode of trial in certain 
chancery cases in the state, and for other purposes, and the 
jury having found in their verdict the facts upon which they 

-were directed by the court to pass upon in writing, it is 
ordered, adjudged, and decreed by the court, that the law 
and equity of said cause is as follows : 

First. The conveyance of March 6, 1873, from I. P. Gar- 
vin, trustee, to Harmon Rowley, being a security to pay an 
individual debt of Joseph M. Newby, and Harmon Rowley 
being cognizant of that fact, said conveyance is void as to 
Rowley, and passed no title to him, nor did he, by it, acquire 
any right to the property described in the deed, namely : 
the land in controversy. 

Second. The conveyance being void as to Rowley, the 
trust estate of Mrs. Newby acquired no rights under the 
bond for titles from Rowley to Garvin, trustee, and that 
obligation is void as to Mrs. Newby and Rowley. 

Third. The judgment in favor of Rowley vs. J. M. Newby 
is null and void as to any liability on the trust estate of Mrs. 
Newby, and has no lien on the same, either in law or equity. 

Fourth. The title to Mrs. Pike to the land is valid, she 
being an innocent purchaser, in good faith, for value, and 
without notice of the facts connected with the transaction 
between Mrs. Newby, J. M. Newby, and the trustee, Gar 
vin, and Harmon Rowley. 

Fifth. It appearing from the verdict of the jury that 
Newby received from Rowley $1,275.00, and, also, from 
the written consent of Mrs. Newby attached to the deed, 
that Mrs. Newby authorized the payment of the money to 
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her husband, she ought to do equity. She claims that her 
act was one forbidden by law, to-wit : a securityship for her 
husband. The jury have found that to be true. Newby, then, 
her agent, receives money from Rowley without any consid- 
eration. That act is her act—good conscience requires her 
to pay back this money. 

It is, therefore, adjudged and decreed that the whole 
contract was void, and that she (Mrs. Newby) must pay 
back the fruits of the void contract ; also, that the complain- 
ant recover of Harmon Rowley the sum of $2,500.00, 
the value of the land, with $250.00 per annum for rent 
from the 12th day of January, 1875, allowing one week for 
the time Mrs. Newby was in possession of the building, less 
$1,275.00 paid Mr. Newby by order of Mrs. Newby ; also, 
ordered that the costs up to the time when Rowley was made 
a party be paid by complainant—after that time to be paid 
by Rowley.” 

The plaintiff in error excepts to the decree, and alleges 
error therein as follows: 

1. That the chancellor decreed that complainant must pay 
back to Harmon Rowley $1,275.00 before getting from him 
the value of the land, with rent. 

2. That he decreed the title of Mrs. Pike to the land to 
be valid. 

3. Thathe decreed costs against complainant to the time 
Rowley was made a party. 

4. That he refused to decree the land to complainant, 
with rent from the time of the dispossession, to be paid by 
Harmon Rowley. 

Rowley joined in the bill of exceptions, because any sum 
was decreed against him, and because he was not allowed 
interest on the sum of $1,275.00. 


H. D. D. Twiaes; A. D. Picquer; J. Ganaut, for plain 
tiff in error. 


Barnes & Cummine; J. C. C. Brack; T. H. Ginson, for 
defendants. 
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This was a case in equity, tried under the act of 1876, on 
which trial the jury found a special verdict in response to 
certain questions propounded. On this verdict the court 
granted a decree, and the only matter complained of is that 
decree. ; 

The substance of the verdict is, that Rowley loaned Newby, 
the husband of Mary A. Newby, $1,500.00, to secure which 
Newby and wife executed to him a mortgage of the wife’s 
land; that no money was paid for the land as purchase 
money ; the deed to the land of Mrs. Newby was to pay 
the individual debt of Newby; part of Rowley’s debt on 
Newby was $15 or $25 taxes, and $166 premium on New- 
by’s life for the benefit of Mrs. Newby ; Mrs. Newby’s pur- 
pose was to contract as security for her husband, and Rowley 
knew it; the land was worth $2,500.00, and the rent $250.00 
per annum; Rowley knew that Newby acted as agent of 
his wife; Mrs. Newby acquiesced in the transaction, and 
permitted the purchaser at sheriff's sale of the land to go into 
possession, but she did so in ignorance of her rights under the 
law ; Rowley represented to Mrs. Pike that the title was good, 
and this representation induced the purchase; Mrs. Pike 
paid Rowley $2,300 for the land. 

The facts disclosed by the record, as admitted in the 
pleadings, and found by the verdict of the jury, seem, with 
sufficient certainty, to be substantially these : 

That Mrs. Pike was an innocent purchaser without notice ; 
that the sale of the trustee was for the purpose of paying 
or securing a debt for the husband of Mrs. Newby; and 
that the sale to Rowley was by the trustee, and authorized 
by the deed, if Mrs. Newby consented thereto, which con- 
sent appeared on the face of the papers; that she bought 
from Rowley, paying him $2,300 for the land, taking his 
bid off his hands for value, he having paid but $1,500 for 
it; that the sheriff made her the deed, and she went into 
possession and improved the land, with the knowledge of 
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Mrs. Newby, who knew of the sheriff's sale also; that Row- 
ley knew all about the purpose and object of the sale, hav- 
ing himself been the purchaser to pay his own debt owing 
by Newby, the husband, to him; that the value of the land 
was twenty-five hundred dollars; and that, vf the entire 
proceeds thereof, but one hudred and sixty-six dollars, insu- 
rance premium, and twenty-five dollars, taxes, was used for 
the benefit of Mrs. Newby, the entire balance being applied 
to Newby’s debt to Rowley. 
The statute, Code, §1783, is in the following words: 


“The wife is a femme sole as to her separate estate, unless 
controlled by the settlement. Every restriction upon her 
power in it must be complied with; but, while the wife 
may contract, she cannot bind her separate estate by any 
contract of suretyship, nor by any assumption of the debts 
of her husband, and any sale of her separate estate, made 
to a creditor of her husband in extinguishment of his debts, 
shall be absolutely void.” 

Section 2329 of the Code is as follows: 


“ The purchaser from a trustee, with notice actual or con- 
structive of the trust, holds as trustee for the beneficiaries ; 
if the purchase be bona fide, and without notice, the pur- 
chaser holds the property freed from the trust.” 

Section 2622 requires the purchaser to “ look for himself 
as to the title and soundness of all property sold under judi- 
cial process.” 

Section 2628 declares, in substance, that the purchaser at 
judicial sales is not responsible for the disposition of the 
funds, or the returns or irregularities of the sale, but is only 
bound to see “that the officer has competent authority to 
sell, end that he is apparently proceeding to sell under the 
prescribed forms.” 

Section 2640 is to the effect, that “though a title obtained 
by fraud be voidable in the vendee, it will be protected in a 
bona fide purchaser without notice.” 

Section 3092 declares that “a bona fide purchaser for 
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value, and without notice of an equity, will not be inter- 
fered with by a court of equity.” 

Section 2633 enacts that fraud voids a sale where consent 
is obtained by it; and section 2751 enacts that fraud voids 
all contracts. 

We think that these sections of the Code all have a bear- 
ing upon the decree proper to be rendered in the case made 
by the admissions in the pleadings and the findings of the 
jury. 

The language of section 1783 is very strong. A sale of 
the wife’s separate estate made to a creditor of the husband 
to extinguish his debt, is declared to be absolutely void. 

As between Rowley, the creditor of the husband, and 
Mrs. Newby, the sale is clearly void; and if Rowley held 
the land, the deed to him would be set aside, and the land 
restored to Mrs. Newby, beyond all cavil or question. But 
it has passed out of his hands, and is in the possession of 
Mrs. Pike under a purchase for value from Rowley, with- 
out notice to her that the sale was to pay Newby’s debts ; 
and the question arises as between Mrs. Newby and Mrs. 
Pike, will a court of equity interfere to relieve Mrs. Newby 
when Mrs. Pike is an innocent purchaser? Section 3092 
would seem to forbid such interference, for Mrs. Newby’s 
title is an equitable one; the legal title was in the trustee ; 
the trustee sold pursuant to the deed of trust by Mrs. New- 
by’s assent thereto; and if the sale, though not made to her 
directly by the trustee, came to her from Rowley, who 
bought from him, and she believed that it was all right, she 
certainly ought to be protected, and equity ought not to 
disturb her possession. 

While the sheriff made the deed to Mrs. Pike, she cannot 
be said to be exactly a purchaser at a judicial sale; for, 
though she ought the bid of Rowley, she did not take it 
off his hands at the same price he gave, but paid very nearly 
the full value of the land—eight hundred dollars more than 
he gave for it. If she had been the actual purchaser at the 
sale, under section 2622, which requires such purchaser to 
look to the title of the property for himself, it is possible 
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that she would have acquired no title, as it was sold as 
Newby’s property, the deed being mad> to him by Rowley 
under the bond for titles; but even then, if innocent, under 
section 2628, she need not have looked to see how the money 
she paid was applied. The officer had authority to sell, the 
thing looked fair, the title apparently passed out of the 
trustee of Mrs. Newby into Rowley, and from him to 
Newby, and seemed all regular. 

If she had bought directly from the trustee, as Rowley 
did, but without any knowledge or notice that the money 
which she paid was to go to pay the husband’s debt, then 
she would have been protected by section 2329 of the Code, 
which enacts clearly that such a purchaser holds the prop- 
erty freed from the trust. While Rowley held it as trustee 
for Mrs. Newby, because he was not innocent, but was try- 
ing to pay a debt to himself of the husband, Mrs. Pike 
would have taken it free from the trust, for the reason that 
she was innocent, and had no notice of aught that was 
wrong. 

Now, it cannot change her rights in equity that, instead 
of buying from Garvin, the trustee, directly, she bought 
from the man to whom he had sold, all appearing right on 
the papers. 

It is true that it seems singular, if not absurd, that a void 
title in one vendee can transmit to another anything valid ; 
but the Code is explicit in sections 2633 and 2751, that 
fraud voids—which, I suppose, means makes absolutely 
void—all contracts, and yet a title so acquired by fraud, and 
void on that account, when transmitted to an innocent pur- 
chaser, without notice and for value, is made good by sec- 
tion 2640. It is true that the language there used is the 
word “ voidable,” which certainly makes a difference ; but 
then the other sections, 2653 and 2751, use the word 
“ voids,” which assuredly must mean “ makes void ;” and 
yet this fraudulently vozd title transmits a valid one to the 
bona fide purchaser for value without notice. 

But, independently of all this, we think that as between 
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Mrs. Pike and Mrs. Newby, the principle of an equitable 
estoppel may be applied. 

Mrs. Newby gave her assent to the sale by her trustee of 
this property—she knew of the sheriff’s sale of it as the 
property of her husband, conveyed to him by Rowley, to 
whom her trustee, by her consent, conveyed it under the 
terms of the deed of trust. She saw Mrs. Pike put in pos 
session and making improvements, and yet she gave no 
warning. Under these facts, will not equity estop her from 
setting up her title against Mrs. Pike? It strikes us that it 
should. The Code, section 3753, gives a succinct summary 
of estoppels, and concludes thus: “and other admissions, 
upon which other parties have acted, either to their own in- 
jury or the benefit of the persons making the admissions, 
and similar cases where it would be more unjust and pro- 
ductive of more evil to hear the truth than to forbear in- 
vestigation.” It seems to us that the acts of Mrs. Newby, 
and her omission to give notice of her title or equity, dur- 
ing all this time, constitute such a case, as applying the 
principle of the Code to it, will prevent her from setting 
up her equitable estate against an innocent purchaser. It 
would be more unjust to let her tell the truth about her 
title, as respects an innocent purchaser, than to forbear the 
investigation and disturb that innocent purchaser. The 
facts make a case where Mrs. Pike’s equity is superior to 
that of Mrs. Newby. 

The doctrine of estoppel will apply to married women in 
such cases. Perry on Trusts, $170. 

Our own Code, in respect to the bona fide purchaser for 
value, but re-enacts the principles of equity. Perry on 
Trusts, $218, e¢ seg. ; where it is said that such a purchaser 
holds the property free from the trust; and “that equity 
will not disarm a purchaser, but assist him; and prece- 
dents of this nature are very ancient and numerous, viz : 
where the court hath refused to give any assistance against 
a purchaser, either to an heir, or to a widow, or to the 
fatherless, or to creditors, or even to one purchaser against 
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another ;” but if he has the legal title, he may buy up any 
neumbrance and defend himself at law, and equity will not 
harm him; and numerous cases are cited to sustain the main 
principle, that such a purchaser will not be disturbed by a 
court of equity. 

So in the same book, §680, it is said, speaking of the con- 
tracts of married women, “it will be remembered that the 
contracts themselves were utterly void, but that equity gave 
them effect as guast charges upon their separate property.” 
Here we have equity giving effect to something “ utterly 
void,” because the married woman ought not to be allowed 
to use the exemptions and privileges which the law gives 
her for her protection against fraud in others or the power 
of her husband over her, to defraud other people. 

So this court held, the other day, in the case of Glover vs. 
Moore, from Bartow, not yet reported, that her attorney 
could bind a married woman by a confession of judgment 
on terms, because she had employed him, and that the judg- 
ment concluded ‘her, because the other side had acted upon 
it by giving time and not litigating the case, as they might 
have done but for the settlement; and this on the same 
principle of estoppel. And her separate estate was held 
subject to the judgment, though the allegation was that the 
debts were all her husband’s. 

So the Code, $119, under the chapter of “ Accident and 
Mistake, enacts that “ Equity will grant relief as between 
the original parties, or their privies in law, in fact, or in es. 
tate, except bona fide purchasers for value without notice,” 
showing the favor that equity everywhere extends to an in- 
nocent man who honestly paid his money for property. 

We think, therefore, that the court was right in decree- 
ing, upon the verdict, that Mrs. Pike was protected, and 
that equity would not interfere with her title and possession 
of the land. 

2. But in respect to Rowley, it is clear that he stands in 
no such attitude, and so, too, the court held; but we think 
that the decree does not give effect in full to the fact that 

3 
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the whole trade is void as to him. For the decree allows 
him to retain $1,275.00 of the money which the land 
brought. We think that he is only entitled to a credit of 
$25.00, for taxes paid on this land, and $166.00, insurance 
for her benefit. Purchasing the land from her trustee, 
with full knowledge of her equities, and in utter violation 
of the law which prohibited the sale to him to pay the 
debt her husband owed him, he got no title thereto, but be- 
came, and is, her trustee, and must account for the trust. 
Having purchased with full notice, he became her trustee. 
Perry on Trusts, $217; Code, $2329; and aiding in misap- 
plying her funds, he is responsible to her. Code, §3151. 
We think, therefore, that the decree in favor of Mrs. 
Newby against him should be for the value of the land, as 
showed by the sale to Mrs. Pike, $2,300.00, with interest 
thereon from the 19th day of January, 1875, when Mrs. 
Newby was dispossessed thereof; and the decree will be 
modified accordingly. To give a credit to Rowley of 
$1,275.00, which Newby got, and with which he paid his 
debts, would be to do what the statute, we think, prohibits. 
The judgment is reversed upon the ground that the chan- 
cellor erred in decreeing too little to Mrs. Newby against 
Rowley, and affirmed in all other respects. 
Judgment reversed. 


Moss, administrator, vs. KeEsLer. 


[BLECKLEY, Judge, having been of counsel in this case, did not preside. Hon. GzorGE 
HILLYER, judge of the superior courts of the Atlanta circuit, was designated by the gov- 
ernor to take his place. Jackson, Judge, did not preside on account of providential 
cause. } 

If a pending suit be dismissed by the plaintiff, and before such dismis 
sal the original cause of action had become barred by the statute of 
limitations, the privilege given by section 2932 of the Code, of re- 
newal within six months, belongs personally to that particular plain- 
tiff, and if a new suit be commenced, though on the same cause of 
action and within the six months, but by another and different plain- 
tiff, the pendency and dismissal of such former suit will not avoid 


.he bar of the statute. 
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Practice in the Superior Court. Actions. Statute of 
limitations. Before Judge Rice. Banks Superior Court. 
October Term, 1577. 


Reported in the opinion. 
S. P. Taurmonp; W. J. Pixs, for plaintiff in error. 


Grorce M. Nernertann; James J. Torneuwt, for de- 
fendant. 


Hittyer, Judge. 


Ralph Banks, a citizen of Georgia, in his lifetime, was the 
holder of a promissory note for $600, payable to bearer, due 
at one day after date, made by William Keesler, and dated 
February 4th, 1868. Banks died, and A. C. Moss, also a 
citizen of Georgia, became administrator on his estate. 
Moss sent this note to Charleston, South Carolina, and made 
a purchase from Bates & Co. of $40 worth of goods on his 


own account, and pledged the note as collateral security 
therefor. Bates & Co. brought suit on the note in the 
United States court at Atlanta. Keesler pleaded that Bates 
& Co. were not the real owners of the note, but that it be- 
longed to A. C. Moss, as administrator, who, being a citizen 
of this state, that court had no jurisdiction. The cause 
came to trial, and, after the evidence was all in, and the 
court had charged the jury, but before verdict, the plain- 
tiffs dismissed their case. The order of dismissal was dated 
23d of October, 1876, being more than six years from the 
time the note matured. Afterwards, and within six months, 
a suit was brought on the same note, in the name of Moss 
as administrator, in the superior court of Banks county, of 
this state. The defendant pleaded the statute of limita- 
tions. The plaintiff replied the pendency and dismissal of 
the former suit on the same note in the federal court, and 
sought thereby to bring himself within $2932 of the Code, 
which provides for the renewal of suits by the plaintiff 
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within six months after dismissal. On the trial of the sec- 
ond suit, S. P. Thurmond testified to the deposit of the 
note with Bates & Co. as collateral security, and stated that 
it may have been in contemplation to have suit brought in 
the federal court, and he thought such was the case. The 
presiding judge, on motion of the defendant, awarded a non- 
suit, and this bill of exceptions is prosecuted, seeking to re- 
verse that judgment. 

The plaintiff in error claims that, under the facts statea, 
the federal court had jurisdiction of the former suit, and 
that upon its voluntary dismissal by Bates & Co., a valid 
right existed in*them to sue again within six months after 
such dismissal, although more than six years had then elapsed 
from the time the cause of action accrued, and that if such 
right of action existed in Bates & Co., it would be presumed 
to pass with the note when it was re-delivered into the hands 
of A. C. Moss, administrator; and that Moss, though a dif- 
ferent plaintiff from those who instituted the former action, 
might claim the benefit of the renewal within six months, 
and that this right may be as well exercised by bringing the 
second suit in the state court, as to bring it in the sa‘-e forum 
where the former suit was pending. To this it is replied, in 
behalf of the defendant in error, that the federal court had, 
under the facts stated, no jurisdiction, and therefore the 
former suit was a mere nullity, and was not such a valid 
action as could operate in favor of the plaintiff to save the 
bar of the statute of limitations ; and, further, that whether 
this be so or not, the present suit is brought by a different 
plaintiff from those in the former suit, and that the right of 
renewal, if it existed at all in the former plaintiffs, has never 
passed, either by operation of law or by contract, from such 
former plaintiffs to the present plaintiff, and that the statute 
allowing the privilege of renewal, does not apply to a former 
suit pending in the federal ecurt. 

Section 2932 of the Code prescribes that if a plaintiff 
is non-suited, or shall discontinue or dismiss his case, and 
shall re-commence within six months, such renewed case 
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shall stand on the same footing, as to limitations, with 
the originalease. The language of this section, by force 
of its own terms, and construed in the light of the evil 
which the act of 1847, from which it is taken, was in- 
tended to remedy, shows plainly that the legislature in- 
tended by it to confer on the actual plaintiff in the suit the 
privilege of renewal. It is a personal privilege, conferred 
on him as a litigant before the court, and without any refer- 
ence to his cause of action, or any right dependent on the 
cause of action involved in the suit. 

Prior to this statute, it often happened that the plaintiff, 
after being at great expense in counsel fees and costs, by 
some accident, or inadvertence, or variance, not affecting the 
real merits of the case, was compelled to dismiss the suit ; 
and if, in the meantime, his cause of action had become 
barred by the statute of limitations, although the real justice 
of the case might be with such dismissing plaintiff, yet he 
would lose his rights. To remedy this evil, it was provided 
that if the plaintiff brought another suit on the same cause 
of action, within six months from such dismissal or non-suit, 
his case should stand on the same footing as to limitations 
as the original action stood. This applied to every spe- 
cies of suits, ejectment, trover, case, as well as assump- 
sit, and, under this section, the principle is the same, 
whether a bill of sale, or a deed, or a negotiable promis- 
sory note, is the foundation of the suit. Whilst it is 
true, as a general principle, in the case of a promis- 
sory note or other negotiable instrument, that if the 
note in question be valid, and capable of enforcement 
in the hands of any particular holder, and such holder 
transfer it, by indorsement, if payable to order, or by deliv- 
ery, if payable to bearer, the transferee will take the same 
rights under the note as the former holder had. This prin- 
ciple is applicable to such incidents as attach to the right 
given and the contract evidenced by the note, and does not 
necessarily include such as appertain separately and dis- 
tinctly to the remedy for its enforcement. If, for instance, 
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a note be secured by a mortgage, or by collaterals, a transfer 
of the note will carry the securities with it as incidents. A 
ew promise to pay the amount of the note will pass with 
such note when assigned to another. 

But these all relate to the contract, and are incident to the 
contract. 

The privilege of renewal within six months after dismis- 
sal of a former suit, appertains alone to the remedy, and 
springs out of the statute. It exists as a personal privilege 
in favor of the particular plaintiff or plaintiffs in the original 
action, and that privilege would have existed if the case had 
been in ejectment, just the same as in case of a suit ona 
promissory note. 

If this had been an action for land, and the plaintiff had 
dismissed the suit, and afterwards deeded the land to A. C. 
Moss, as administrator, and a prescription ripened in the 
meantime in favor of the defendant, could it be said that 
Moss might maintain ejectment and rely on the former suit 
to prevent the bar of the statute, when he was a total 
stranger to the former proceedings; had incurred none of 
costs or expenses of the former suit, and is neither within 
the spirit or the letter of that section of the Code by which 
the question is controlled? The language is, “shall dismiss 
his case and shall recommence within six months.” Moss 
was nevera plaintiff in any former suit, and never dismissed 
any former suit ; so that it could not be said that the second 
suit was a renewal by him. As to him, the proceeding was 
de novo. Nosteps were taken to place Moss in the shoes of 
the former plaintiffs, or to bring him in a position where he 
might claim the benefit of any privileges acquired by such 
former plaintiffs. The record is entirely silent as to how the 
custody of the note passed, after such dismissal, from the pos- 
session of Bates & Co. into the custody of Moss; and we are 
left to presume that Moss became again the rightful holder, 
and we are asked to go further, and suppose that he became 
legally the suecessor of Bates & Co. in the privilege of re- 
newal. If the second suit had been brought in the name of 
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Bates & Co., for the use of Moss, this difficulty might have 
been avoided. We do not say it would, but that it might 
have been. We have great doubt whether §2932 applies 
to cases in the United States courts, dismissed there, and 
afterwards brought in the State courts; but we presume 
that if the court below had been of the opinion that the 
statute does apply, and that the present plaintiff was ina 
condition to avail himself of it, he would have left it to the 
jury to say whether the facts proven show that a citizen or 
citizens of South Carolina were dona fide and in reality 
holders of the note at the time they brought suit on it 
against a citizen of Georgia; and he would have instructed 
the jury, that if such citizens of South Carolina were suing 
bona fide in the federal court for the purpose of enforcing 
a claim held in good faith, then that court would have ju- 
risdiction ; but that if the tranfer of the note was merely col- 
orable, and the real title remained in Moss as administrator, 
that court would not have jurisdiction, and that the pendency 
of such former suit in a court having no jurisdiction would be 
regarded as a mere nullity, and would not -be such a former 
action as would give six months privilege of renewal. We 
think that a plea to the jurisdiction is a means of defense, 
and that where it is necessary to defeat the jurisdiction for 
the defendant to inquire into the title to the note, he may 
do so, and that, practically, if on the trial of this case in the 
court below, it had reached that status, it would have been 
necessary for the court and jury to place themselves in 
the shoes of the federal court, and to investigate and pass 
upon the question just as the federal court would have 
done. And if it appeared that the jurisdiction existed, it 
would be sufticient; if the jurisdiction did not exist, the 
alleged former action would go for nothing, and the statute of 
limitations be unaffected by it. 

We think, however, that it was unnecessary to submit 
these questions to the jury, because it is evident if the jury 
had fouud that the federal court did have jurisdiction, and 
‘hat the former suit was valid, as a basis for the six months 
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privilege of renewal in favor of Bates & Co., yet there was 
nothing in the evidence adduced at the trial by which it 
could be said that this personal privilege of such former 
plaintiffs inured to Moss; and we think that the present 
plaintiff could not, under this evidence, take any benefit 
whatever from the pendency of such former suit. This 
necessary link in the case being wholly wanting, and ap- 
pearing neither by the averments or the proof, we think the 
judge below did right in awarding a non-suit. 
Judgment affirmed. 


Caun vs. NEWHOUSE. 


Non est factum can only be pleaded at a term of the court after the first 
as an amendment to some plea theretofore filed. 


Pleadings. Practice in the Superior Court. Before 
Judge Hutyer. Fulton Superior Court. October Term, 


1877. 
Reported in the decision. 
Horxins & Grenn; 8. Wet, for plaintiff in error. 
Marsnacu J. Crarxe, for defendant. 

Warner, Chief Justice. 


The plaintiff brought his action agaiust Edward Cahn 
and Leo Cahn, partners, on four promissory notes, for 
$110.66 each, which were signed “Cahn Bros.” Service of 
the declaration was made on Edward Cahn alone, and a 
return made by the sheriff that the other defendant was not 
tobe found. The action was made returnable to the March 
term of the court, 1876. At the November term of the 
court, 1877, the case was called for trial, and the defendant, 
Edward Cahn, filed a plea of non est factum, denying the 
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making of the notes so far as he was concerned. There 
were three pleas filed by the defendant : the first was a plea 
of non est factum proper, the other was a mongrel plea, the 
first part of which was a plea of non est factum, and the 
other part of it alleged a full settlement and payment of 
the notes, ete. ; the third plea alleged that plaintiff was in- 
debted to defendants the sum of $105.55, for money col- 
lected for them, ete. The plaintiff demurred to the first plea 
of the defendant, and to so much of the second plea as 
denied the making of the notes, which demurrer the court 
sustained, and ordered the pleas of non est factum to be 
stricken. The case then proceeded to trial, and the jury, 
under the evidence and charge of the court, found a verdict 
in favor of the plaintiff for $405.31. The defendant made 
a motion for a new trial on the grounds therein stated, which 
was overruled, and the defendant excepted. 

The controlling question in the case is, whether the de- 
fendant’s plea of non est factuwm was properly filed at the 
trial term of the case on the statement of facts contained 
in the record. The case was made returnable to the March 
term of the court, 1876. There was no plea filed by the 
defendant at that term of the court, nor at any other term 
thereof until the case came on for trial at the November 
term, 1877. The 2851st section of the Code requires that 
the plea of non est factum, denying the execution of the 
written contract declared on, must be on oath, and filed at 
the first term after the service is perfected. In Stanton vs. 
Burge, 34 Ga. Rep., 435, it was held that a plea of nun est 
Jactum might be filed at a subsequent term of the court by 
way of an amendment to the defendant’s pleadings, and the 
same ruling was made in Akin vs. The Ordinary of Bartow 
County, 54 Ga. Rep.,59. In the case now before us, there 
was no plea of the defendant to be amended, nothing to 
amend by, not even the general issue, for it is not shown 
that the defendent answered to the case at the first term of 
the court, and the presumption is that he did not, inasmuch 
as the clerk is required to keep fair and regular minutes of 
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the proceedings of the court from day to day, including a 
transcript of the judge’s entry on his dockets, and the record 
does not disclose that the defendant answered to the case 
when it was called on the docket of the court. See Code, 
§267. In view of the provisions of the Code requiring pleas 
of non est factum to be filed at the first term of the court, 
we are not disposed to extend the interpretation thereof any 
further than has been done by this court by way of an 
amendment to the defendant’s pleadings already filed in the 
ease. There being no pleadings of the defendant in the 
record to amend by, the court did not err in sustaining the 
demurrer to his plea of non est factum filed at the trial term 
of the case. The defendant’s pleas of non est factum hav- 
ing been properly stricken, there was no error in the charge 
of the court of which the defendant has any right to com- 
plain. 
Let the judgment of the court below be affirmed. 


JonEs vs. HAWKINS. 


[This case was argued at the last term and the decision reserved. ] 


. Proof of debt in the bankrupt court by the judgment creditor 
against the principal, without an express reservation of the lien of 
the judgment, will discharge the lien of the judgment ; and the 
accommodation indorser or surety is discharged to the extent of the 
injury he thereby receives. 

. If there be older liens, valid and operative, and pressed upon the 
bankrupt’s property, of amount sufficient to consume and exhaust it 
all, then the indorser is not injured, nor is he exposed to greater lia- 
bility, nor is his risk increased, and, hence, he is not discharged ; 
and proof of the foregoing facts is admissible to show that he is not 
hurt by the proof of the debt in the bankrupt court, 

. Ifa fi. fa. be amended after levy, the levy falls ; but: if the order 
granting leave to amend, be not carried out, and the fi. fa. proceed 
without amendment, it does not. 

If the surety assent to the application of funds arising from the 
sale of the principal’s property to junior liens, and receives part of 
the money himself, he is not discharged by such application. 
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5. An indorser, who is the counsel of the principal debtor in obstruct- 
ing the collection of the debt by the creditor from the principal’s 
property, in every phase of the litigation between the judgment 
creditor and the principal, is not within the reason and spirit of the 
law which discharges sureties from liability by reason of the acts 
of the creditor, which injure the surety. or increase his risk, or ex- 
pose him to greater liability when the acts of the creditor com- 
plained of grew directly out of the litigation conducted by the 
indorser, as counsel for the principal. 


Bankruptcy. Indorsement. Liens. Levy and _ sale. 
Executions. Attorney and client. Before Judge Crark. 
Schley Superior Court. April Term, 1877. 


Reported in the opinion. 
B. P. Hotus; J. T. Wixuis, for plaintiff in error. 


W. A. Hawkins; N. A. Smirg; C. F. Crisp; B. B. 
Hinton, for defendant. 


Jackson, Judge. 


Jones recovered a judgment against Burton, principal, 
and Hawkins, indorser or surety, and levied the Ji Ja. 
issuing thereon upon Hawkins’ property. The latter 
filed an affidavit of illegality thereto on various grounds 
therein alleged, and, on the trial thereof, the jury found for 
the defendant, Hawkins. Jones moved for a new trial on 
various grounds set out in the motion; the motion was over- 
ruled on all the grounds, and Jones appealed to this court. 

1. Burton went into voluntary bankruptcy, and one of 
the grounds taken in the affidavit of illegality is that Jones 
proved his debt in bankruptcy, and thereby lost the lien of 
the judgment on the property of the bankrupt—the judg- 
ment being obtained prior to 1868—and as Hawkins was 
entitled to the use of the judgment to reimburse himself 
when he paid Jones, he was hurt and discharged. 

On this point the court charged the jury to the effect that 
if the plaintiff did prove his debt in bankruptcy, and the 
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judgment was dated in 1867, he thereby surrendered the 
lien of his judgment on all of Burton’s property, and if 
Burton’s property was set apart as homestead and exemp- 
tion, the same was discharged from the lien of the judg- 
ment, and if the proving the debt was without Hawkins’ 
consent, he was discharged. Error is assigned on this 
charge, and this seems to be a controlling question in the 
case. 

There can be scarcely a doubt that if Jones proved his 
debt in the bankrupt court, without reservation of his lien, 
he thereby lost the lien of his judgment. Bump on Bank- 
ruptey, 96, 726; 55 Ga., 579; 56 Ga., 271. 

But the court charged the jury that, in that event, Haw- 
kins, the surety, was discharged, and the question is, was 
Hawkins discharged thereby? We think that this depends 
upon the extent of the damage he sustained by the loss of 
the lien of the judgment ; if he was not thereby damnified 
at all, if he suffered no loss at all, then he is relieved from 
no part of this debt; if he suffered loss, then he is relieved 
to the extent of his loss. Certainly Hawkins is hurt 
no worse than he would have been if there had been a levy 
upon persenal property, and that levy dismissed. And in 
that event he would have been hurt only to the value of the 
property relieved from levy—3 Kelly, 405; 51 Ga., 209; Code, 
§3658 ;55 Ga., 374 ; 56 Ga., 609. If the levy were upon land 
and were dismissed, then he would not have been hurt at 
all, for the land would be still on hand to be levied on again 
by the surety, if he paid off the 7. fa. and took control of 
it—14 Ga., 77; 22 Ga., 385. So in this case. If Jones so 
acted as to occasion loss to Hawkins, then Hawkins is in- 
jured to the extent of that loss or damage, and to that ex- 
tent he is relieved, but not beyond it. This is no novation 
of a contract whereby the surety or indorser is discharged 
whether hurt or not. Code, §2153; 51 Ga., 209. But it is 
an act of the creditor after judgment, which will only dis- 
charge the surety if he is injured, or his risk is increased, or 
if he is exposed to greater liability. Cod2, §2154. And 
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such an act we have seen relieves the indorser only to the 
extent of the hurt, and if he be not hurt at all, then he is 
not released or discharged at all. If other and older liens 
would have got the whole exempted property (all of the 
principal’s property being exempted), then it is clear that 
Hawkins would have incurred no greater risk, nor would 
he have been exposed to any greater liability, nor been at 
all injured. And hence, in such a contingency he would 
not be discharged. It follows that the charge of the court 
was too broad, and upon it the jury were obliged to find 
for the surety whether hurt or not. 

2. It follows, too, that testimony about the other liens, 
their dates, amounts, and the fact of their being pressed upon 
the exempted property of the principal debtor, should have 
gone to the jury. If they were valid, subsisting judgments, 
of older date than Jones’, and were pressed, or could be en- 
foreed upon the bankrupt’s exemption and homestead, 
which were liable to them as well to Jones’ judgment, aud 
of amounts sufficient to exhaust all the bankrupt’s estate so 
relieved from Jones’ lien, then Hawkins was not hurt, and 
is not discharged. If the court excluded such evidence, 
it erred in excluding any of it from the jury. 

3. Another ground of illegality is, that Jones had leave, 
by order of court, to amend the fi. fa., and a levy on per. 
sonalty thereby fell, and Hawkins was relieved or discharged 
to that extent. But it seems doubtful that the amendment 
was actually made: if it was actually made, and not merely 
leave obtained to have it made, then the levy fell; but if it 
proceeded unamended, and the indorser was not hurt, be- 
cause the levy did not fall, but still stood, then the indorser 
is not discharged. To take an order for leave to amend is 
one thing; to amend in pursuance of such an order is an 
other thing. 25 Ga., 634; 56 Ga., 174. 

4. Another ground was in respect to the disposal of funds 
raised from the principal’s property, and applied to junior 
liens of the creditor, Jones; but it appears that this was 
done by Hawkins’ consent, and that he got a part thereof. If 
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so, as the court charged, he is estopped from complaining. 

5. Another point of importance remains to be considered. 
Hawkins was the attorney of Burton in procuring his dis- 
charge in bankruptcy, and the question arises, how does this 
fact operate upon his right to plead his release from Jones’ 
act in proving his judgment debt there? Hawkins was 
present and saw it done, he managed the whole case for 
Burton, and procured, as counsel, that to be done which he 
says released him as surety. Canasurety who for payment 
to himself of wages for services rendered to his principal in 
the very act which hurt him as surety, even if he was hurt, 
plead the act he himself did in one capacity, to release him 
from the debt he owed in another? It does not look sound. 
Whilst there is nothing immoral in what he did as counsel, 
yet he does not come into court in such manner as entitles 
him to claim stricté juris as his measure of right. He can- 
not be termed an innocent surety, for he himself procured 
the discharge of his own principal, and was paid by his 
principal for procuring it. He ought to be estopped from 
pleading the act he did, or counseled, and advised, and pro- 
cured to be done by the principal. It is the discharge in 
bankruptey which Hawkins obtained for Burton which re- 
leased Burton’s property from this debt; and it would seem 
right for Hawkins to pay what his own act prevented Bur- 
ton from paying, or enabled Burton not to pay. 

It is true that if Jones had not undertaken to prove his 
debt in bankruptcy, the mere discharge of Burton would 
not have affected his right to use the judgment against the 
property of Burton; and, therefore, the act of Hawkins in 
procuring the discharge did not, by <tse/f, release the prop- 
erty of Burton from the judgment of Jones; but it did con- 
tribute to it materially; it was the act without which Haw- 
kins would never have been called upon to pay this debt, 
or had his property levied upon therefor. It is to be observed, 
too, that Hawkins was the counsel of Burton in all this lit- 
igation with Jones, of Mrs. Burton, of the securities, Mont- 
gomery and another, on the forthcoming bond when Burton 
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made the relief affidavit ; and the case presented is that of 
a surety opposing all the efforts of the creditor to collect 
his debt from the principal, and then asking to be dis- 
charged, when he, himself, had protected the principal’s 
property from paying the debt. 

Besides, it is semewhat doubtful how Jones proved his 
debt, so far as the record discloses the facts—whether in the 
mode which reserved and preserved his lien, or in the com- 
mon form, without a reservation of the right to enforce it. 
If in the former mode, he can still go upon Burton, and 
Hawkins then is not hurt at all. This completes the view 
we take of the law of this case upon all the substantial points 
made in this voluminous record. The case has been held 
up with a sincere desire to reach a satisfactory and just con- 
clusion upon all the points made; and that conclusion con- 
strains us to reverse the judgment and grant a new trial for 
the reasons and upon the grounds hereinbefore indicated. 
The fact that Hawkins has received, so far as we can 
see, no actual damage from any act of Jones, and the fact 
that he, himself, counseled and procured the very thing 
which increased his risk, if increased in the least, are the 
controlling reasons which lead our minds to this conclusion. 

Judgment reversed. 


Jounson et ad. vs. Jackson, administrator, e¢ al. 


(Jackson, Judge, being disqualified on account of relationship to plaintiffs in error, 
Judge Hirer, of the Atlanta circuit, was designated to preside in his place.] 


Where before the close of the term at which a case is tried, and a ver- 
dict rendered, counsel for the losing party moved the court in writ- 
ing for an order granting time, after the term, in which to perfect a 
brief of the evidence, and a motion tor new trial then in the course 
of preparation, on the ground that, by reason of illness of movant’s 
counsel, and an impending adjournment, the same could not be dune 
before the close of the term, and counsel for the successful party 
have notice of the motion, and, after hearing the parties, the court 
grants the order: 





58 SUPREME COURT OF GEORGIA. 
Johnson eé¢ a/. vs. Jackson, adm'r, et. al. 


Held, that if this is not, in its substance, an ‘‘application for new 
trial,” within the meaning of §3719 of the Code, and thus in time, 
as being made during the term, it is, at all events, a valid and bind- 
ing adjudication that the circumstances make such an extraordinary 
case as that if the brief of evidence and motion for new trial be af- 
terwards perfected and filed within the time limited by such order, 
it is error in the court to dismiss the motion for new trial at a suc- 
ceeding term, on the ground that it was made in vacation. 


Practice in the Superior Court. New trial. Before Judge 
Bucuanan. Troup Superior Court. November term, 1876. 


Reported in the opinion. 


B. H. Bienam; Jackson & Lumpkin; T. H. Wurraxker ; 
Jno. T. Guenn; Howett C. Erwin, for plaintiffs in error. 


Ferret, & Lonetey, for defendants. 
Hittyer, Judge. 


This case came on for trial at the November term, 1876, 
of Troup superior court, and, as a result of the trial, a ver- 
dict was rendered in favor of the plaintiff against the prin- 
cipal defendant, being a suit on an administrator’s bond, and 
in favor of the securities on the bond; and on the morning 
of the day of the adjournment of the court, and a short 
time before the actual adjournment, counsel for the plaintiffs 
called the attention of the court to the motion for new trial 
and brief of evidence, then in an unfinished condition, and 
stated in his place that he had sat up up nearly all the night 
before in preparing and perfecting it, and had worked dili- 
gently, until compelled by exhaustion to give up the effort, 
and that he was too sick to go on and complete its prepara- 
tion that day; and, for that purpose, he moved the passage 
of the following order : 

“Upon sufficient cause shown, it is, on motion, ordered 
that plaintiffs be allowed thirty days from the adjournment 
of this court to prepare and perfect their rule nisi for a new 
trial and brief of testimony in the trial of the case, and that 
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the said motion for new trial and brief of evidence be set 
for hearing at Newnan, Georgia, at such time as shall be 
appointed by the presiding judge, or, in the event no such 
appointment is made, on the first day of the next term of 
this court.” 

Counsel for the securities, being present in court, objected 
to the order, contending that the showing was insufficient 
and his honor, after hearing the parties, signed the same 
and ordered it of record. 

Afterwards, within the time limited by that order, a brief 
of the evidence was agreed on and perfected by counsel, 
and a motion for new trial perfected, and presented to the 
presiding judge at chambers, and he passed an order verify- 
ing the recitals, and granting a rule nisi for new trial, 
making it returnable on the first day of the next term ; and 
it was filed, and notice to the opposite parties given, ac- 
cording to the terms of that order. 

At the succeeding term, the judge dismissed the motion 
for new trial, reciting that it was on the ground that such 
motion for new trial was made in vacation ; and the writ of 
error in this case was prosecuted, seeking a reversal of that 
dismissal. _ 

The question turns mainly on the proper construction of 
section 3719 of the Code, which is as follows: 

“ All applications for a new trial, except in extraordinary 
cases, must be made during the term at which the trial 
was had, but may be heard, determined, and returned in 
vacation.” 

We think it may be urged, with great plausibility, that 
this proceeding constituted, in its substance, an application 
for new trial within the meaning of this clause of the Code ; 
but that, whether it is or not, it was, at all events, an adju- 
dication of the proposition that the cireumstances made 
such an extraordinary case as that a legal motion might be 
made after the term, when all the facts of the trial were 
recent in the mind of the court. The court had before it 


the cireumstances by which counsel were surrounded : the 
4 ; 
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length of time that was to elapse before the adjournment, 
other engagements then pressing on the court and counsel, 
illness of counsel (which is alleged as one of the grounds), 
and all the circumstances entering into it. The court might 
properly take jurisdiction of the question of whether it 
made such an extraordinary case or not; and the adjudica- 
tion of that motion, at that time, and under these cireum- 
stances, by the court, and the order granted, under these 
cireumstanees, became valid and binding; and the order 
remained of force until set aside in some method known to 
the law; and the parties having acted on that order, per- 
mitting the adjournment to occur without further steps, and 
perfecting their motion in compliance with the order, we 
think it proper, in accordance with the principles, both of 
law and. justice, to require that the movants should be heard 
on their motion for new trial. 
Judgment reversed. 


Linpsry vs. HarpEMAN, guardian. 


Where the record contains, by way of brief of evidence, a statement 
of facts agreed upon by counsel, and the judge’s order recites that 
the case was submitted to him without the intervention of a jury 
upon an agreed statement of facts, but there is nothing in the order 
or elsewhere to identify the one in the record as that alluded to, the 
writ of error will be dismissed. 


Practice in the Supreme Court. January Term, 1878. 


The bill of exceptions recited that this case was submit- 
ted to the court, without a jury, upon an agreed statement 
of facts, which “is hereto attached as a part of the record 
of case and made a part of this bill of exceptions.” The 
certificate of the judge to the bill of exceptions stated that 
“when the agreed facts in writing are attached,” it would 
contain all the evidence material. There was no attached 
statement. In the record was an agreed statement of facts, 
signed by counsel for plaintiff in 7. fa. and by claimant; 
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and the judgment of the court recited that counsel had 
submitted the case “on an agreed statement of facts,” but 
there was nothing to identify the one in the record as that al- 
luded to. 


W. A. Lorron; J. W. Liyonsey, for plaintiff in error. 
I. Harpeman; F. Cuampers, for defendant. 


Warner, Chief Justice. 


When this case was called on the docket for a hearing, 
the defendant in error made a motion to dismiss it on the 
ground that the brief of the evidence, as the same appeared 
in the record, had not been approved by the court. 

The case was brought here on a bill of exceptions to the 
rulings of the court on what purports to be an agreed state- 
ment of facts contained in the record, which agreed state- 
ment of facts does not appear to have been approved by 
the court ; consequently, we cannot say whether the rulings 
of the court, to which the plaintiff in error excepts, were 
based upon that statement of facts or not. It is not suffi- 
cient for counsel to agree upon the statement of facts, but 
that agreement must receive the approval of the court ; 
otherwise the court might be placed in a false position as to 
its judgment upon the facts by the agreement of counsel, 
and which it would not be willing to approve or sanetion. 

Let the writ of error be dismissed. 


Buiount, sheriff, e¢ al. vs. Munroe. 
[This case was argued at the last term and the decision reserved.] 


Timber at the port of Darien, being shipped and awaiting shipment, 
belonging to, and in the hands of, asubject of Great Britain, resident 
in Darien, Georgia, a part of the year, for the sole business of ex- 
porting timber to England, and under contract of sale to parties in 
England, onthe 1st of April, 1875, and actually exported, most of it 
before the 1st of July, when the exporter was required to return it 
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for taxes, and every log of it by the Ist of November, and thus segre- 
gated from the mass of property in the state on the 1st of April, 1875, 
and its situs as an export fixed at that time, when, if at all, it was 
taxable, was not intended to be taxed by the law of Georgia taxing 
all property ad valorem but expressly excepting all property ex- 
empted by the constitution of the United States; and, if so intended, 
the act would be void, under the prohibition of the second paragraph 
of the tenth section of the first article of the constitution of the 
United States, which prescribes that ‘‘ No state shall, without the 
consent of the congress, lay any imposts or duties on imports or ex- 
ports, except what may be absolutely necessary for executing its in- 
spection laws, etc.” 


Taxes. Laws. Constitutional law. Before Judge 
Tompkins. McIntosh Superior Court. November Term, 


1876. 


Reported in the opinion. 


R. N. Ety, attorney general; W. A. War; R. E. Lesrer, 
for plaintiffs in error. 


Harrrmer & Cuisuoim, for defendant. 


Jackson, Judge. 


D. M. Munroe filed his bill in the superior court of 
McIntosh county, to restrain sheriff Blount, and the tax col- 
lector, McDonald, from selling his property to satisfy a tax 
ji. fa. for state and county taxes, on the ground that the 
property assessed and double taxed was exempt from state 
taxation under the constitution of the United States. They 
answered the bill, and took issue thereon. The whole case 
was submitted to the judge of the superior court, as chan- 
cellor, without a jury, under an agreed state of facts, who 
granted a decree for a perpetual injunction against the exe- 
cution ; and the sheriff and collector excepted thereto, and 
bring the case here for review. 

The following are the facts agreed upon: “ Donald M. 
Munroe is an alien, and a subject of Great Britain. He has 
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been, for several years, engaged in the business of purchas- 
ing timber for European markets, and shipping the same to 
their respective places of destination. He is not engaged in 
the business of selling timber in the United States. He 
has, upon one or two occasions, furnished smal] quantities 
of timber to his fellow timber merchants in Darien, at cost 
prices, to enable them to complete orders and shipments. 
All the timber in his possession, on the Ist of April, 1875, 
has beeu exported, and all of it was exported before the 1st 
of November, 1875—the most of it before the 1st of July, 
1875. All of said timber was under contract of sale before 
the ist of April, 1875, and was, on that day, in process of 
shipment, and awaiting shipment, to the kingdom of Eng- 
land. The complainant refused to return the timber for 
taxation, and the value of the timber, in his possession, on 
the 1st of April, 1875, was assessed by the receiver, and the 
tax fi. fa. was issued for double tax on said timber so 
assessed. The complainant purchased the timber which 
was in his possession on the Ist of April, 1875, in rafts. 
None of these rafts were broken and parts of them sold 
in the United States; all of them were exported. 

The family of the said complainant resides in England, 
and he lives a portion of each yearin Darien, Georgia. The 
timber is not exported in rafts, but has to be broken before 
exportation. The timber was cut in Georgia, and sold by 
citizens of Georgia to complainant. The timber was deliv- 
ered alongside of the ships in rafts. The ships afterwards 
break the rafts, and store the timber as best suits the ships. 
The ships were loaded in the port of Darien.” 

Under the tax laws of the state, all property in possession 
of the owner on the Ist of April, 1875, is subject to pay an 
ad valorem tax. No specific tax was imposed upon timber, 
either remaining in the state for sale here, or sent to the 
markets of the United States, or for export to foreign na- 
tions. No impost or duty, properly so called, was laid upon 
this exporter or his exports, or attempted to be laid thereon. 
A general tax, ad valorem, was laid upon property, and this 
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timber was assessed and the property, real estate of Mr. 
Munroe, was levied upon to pay the tax so assessed against 
him for this timber. So that the naked question is, can a tax 
of the state, of the same sort and at the same rate as upon all 
other property, be laid upon this timber under the consti- 
tution of the United States? or, is this timber exempt from 
such taxation under the constitution of the United States, as 
being an export? 

The constitution of the United States, article I, section x— 
Code, §5189, declares that‘ No state shall, without the con- 
sent of the congress, lay any imposts or duties on imports or 
exports, except what may be absolutely necessary for execut- 
ing its inspection laws ; and the net produce of all duties and 
imposts laid by any state on imports or exports shall be for the 
use of the treasury of the United States; and all such laws 
shall be subject to the revision and the control of the con- 
gress.” Then, in the same section, follows the provision 
that no state shall, without consent of congress, “lay any 
duty of tonnage,” ete., ete. 

A question might well arise whether, by this clause of 
the constitution, such a tax, as a general tax like this laid 
equally upon all property in the state, is within the prohi- 
bition of the constitution of the United States. But it has 
been virtually settled by adjudication by the supreme court 
of the United States, which is, of course, the supreme au- 
thority on all questions of this sort, and we must yield to 
its authority. The current of opinions and adjudications 
in that court seems unbroken, that, whether the tax be spe- 
cific or general, whether upon imports or exports alone, 
or upon all property and these embraced therein, or whether 
the article be taxed ad valorem, like everything else is taxed, 
or differently and specifically, the imposition is obnoxious 
to the prohibition, because, if the power to tax be conceded, 
the limit is within the discretion of the legislature. 12 
Wheaton, 425, 440,444; 24 Howard, 169; 2 Otto, 620; 13 
Wallace, 29; 8 Wallace, 130. 

Whether the reasoning on which these adjudications rest 





JANUARY TERM, 1878. 65 


Blount, sheriff, e¢ al. vs. Munroe. 


be sound or not, it is not for us to inquire; as we have no 
power to enforce our views should they be variant from 
those of the supreme court of the United States. 

The question, therefore, seems narrowed to this point: 
was the timber which was double taxed by the collector an 
“export,” in the sense of the constitution of the United 
States, on the first day of April, 1875 ? 

In the case of imports, it has been settled by the supreme 
court of the United States, that the states can levy no tax 
upon the thing imported while in the hands of the importer, 
and before the package is broken for distribution into the 
mass of the property in the states—12 Wheaton, 419; 5 
Howard, 576; 8 Wallace, 123, 148, and 13 Wallace, 29. 

By analogy, it would seem that this timber was an “ ex- 
port,” in the sense of the constitution, on the 1st of April, 
1875. It was then in the hands of an exporter, engaged in 
that business alone; it was being shipped, and waiting for 
shipment, and under contract for sale to persons in England ; 
it was afterward all shipped ; it was most of it shipped be- 
fore the first of July, when the tax receiver notified the ex- 
porter to return it for taxes, and every log of it by the first 
of November following. So that, unless to become an ex- 
port in the sense of the constitution, it must be actually 
placed on board ship, it is difficult to see what more could 
be required to segregate it from the mass of property in 
the state, and designate it clearly as an export. It was in 
the port whence it was to be shipped, and in the hands of 
the foreign merchant, whose sole business was to ship it, 
and it was ready to be placed alongside the ships as they 
arrived to take it aboard as best suited them. The exporter 
had done all he could do; for it were folly to require him 
to move it out into the water from alongside the shore until 
the ships came to be laden with it, and the oustom of the 
trade was to move it in rafts, just as it was, to the ships, and 
for them to break the rafts and load as they wished. 

It cannot be the meaning of the clause of the constitu- 
tion that it becomes an export when on shipboard, and not 
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before; for the exception in respect to the inspection laws 
shows that such is not the meaning-—those laws being al- 
most always, if not always, without exception, executed on 
land before shipment. So we conclude that this lumber 
was, in the sense of the constitution, as construed by the 
supreme court of the United States, an export on the first 
of April, 1875. 

But it is doubtful if the general assembly meant to tax it 
at all. Section 798 of the Georgia Code exempts from taxa- 
tion all property exempt by the constitution of the United 
States and of the state. The tax act, which the tax anthor- 
ities of McIntosh county undertook, in 1875, to stretch over 
this case, was a general tax, ad valorem on all property ; 
the previous custom of the executive department had been 
not to tax this sort of lumber, under laws similar to the act 
under which these officers were proceeding ; and, as decided 
at this term, in the case of Miller vs. Wilson, not yet re- 
ported, the meaning of a tax act may be gathered from the 
custom of the executive department. We think, therefore, 
that the legislature did not mean to tax it; that it was not 
embraced in the act, and that, therefore, all presumptions in 
favor of the constitutionality of acts of the legislature do 
not apply. But if it had been taxed expressly, and without 
discrimination, as respects other property in the state, we 
should be constrained, under what we regard to be the prin- 
ciple frequently affirmed by the supreme court of the United 
States, to hold the tax to be in conflict with the constitution 
of the United States. Imports and exports are embraced in 
the same clause of the instrument; both are connected di- 
rectly with commerce—foreign and inter-state ; and it seems 
to us proper to apply to the one the same general rule of 
construction which has been applied to the other. 

And in the case of Almy vs. California, 24 Howard, 169, 
the principle seems to have been applied to exports in a 
case, however, not exactly analogous to this, but where a spe- 
cific tax was laid upon gold exported from California to the 
eastern states, by taxing the bill of lading therefor—differ- 
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ing from this in the facts that it was specific, and affecting 
the export only, and that it was inter-state and not foreign; 
but that case goes far to show that exports are classed with 
imports in the construction placed on the clause in question ; 
and applying the principles deduced from the decisions on 
imports to exports, as far as applicable, we think this case 
must be controlled by the adjudication made in the Califor- 
nia case, and in the cases on imports—construed together. 

There is another view which may be taken further to 
strengthen the position we feel constrained to take in re- 
spect to this tax. Suppose that instead of this timber hav- 
ing been cut in Georgia woods, it had been brought to Da- 
rien from Tennessee, or some other interior state, cut from 
the woods of such state, and had been in the possession of 
this foreign merchant at the port of Darien for exportation, 
being shipped and awaiting shipment, and under contract of 
sale to dealers in England, will it be contended that Georgia 
could, in such a ease, impose the tax? Would not the im- 
position of it, in the case supposed, be within the very rea- 
son and spirit of the constitutional prohibition as expounded 
by the framers of the constitution? This was the argument 
of Mr. Madison in the Virginia convention. He said, “ Vir- 
ginia exports the products of North Carolina; Pennsylvania, 
of New Jersey and Delaware ; and Rhode Island, of Con- 
necticut and Massachusetts. The exporting states wish to 
retain the power of laying duties on exports to pay them 
for the expenses incurred. The states whose products are 
exported by other states would be extremely jealous in case 
a contribution should be raised of them by exporting 
states ;” and this he argues as the reason for the change. 3 
Elliott’s Debates, 483. See, also, 5 Madison Papers, 539. If 
this, then, would be the conclusion in such a case, wherein 
is the principle not applicable to the case at bar, though it 
be Georgia-grown timber that is the export? The constitu- 
tion does not prescribe that no state shall levy such a tax on 
exports of articles brought from other states to her seaport 
towns, but simply and without exception, it lays the ban of 
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prohibition upon all exports. If this lumber would be an 
export if brought from Tennessee, and lying in Darien 
under like cireumstances as those which make its status 
now, it is an export, though it came from the woods of 
Georgia ; and it is as obnoxious to the prohibition on Geor- 
gia to tax it in the one case as inthe other. It was put in the 
constitution, it is true, to check the power of the seaboard 
states, and to protect the interior states in the egress of their 
goods to the markets of the world; but when engrafted 
upon the constitution, to carry out the object had in con- 
templation, the clause was made general, so as to prohibit 
the states from taxing any export, and thus to prevent any 
trouble or uncertainty in ascertaining whence the product 
came—narrowing the investigation to the single question ; 
is the article taxed an export ? 

It is true that it may be difficult to ascertain the precise 
point where the product of the same state ceases to be part 
of its common property and becomes an export; and it is, 
perhaps, hard, as Chief Justice Marshall, in the leading case 
on imports, found it to be, to draw the exact line; but it 
seems reasonable to hold, that where the article is in the 
hands of the exporter, at the port, part being shipped and 
the balance waiting shipment, and all contracted for sale 
abroad, and as soon as shipping could be procured, actually 
shipped, such articles had crossed the line, and were sepa- 
rated clearly from the mass of property in the state, and had 
thus become exports, not subject to be taxed, except for ex- 
penses of the inspection warranted by state law. 

The opinion and decision in this case were withheld, at the 
request of the attorney general, in order that he might 
furnish a brief in the case in behalf of the taxing power of 
the state; and it affords me pleasure to say, that whilst he 
has not overcome the conclusion to which the court had 
arrived before his argument was submitted, he has evinced 
great research and learning, and much ability in urging the 
power of the state to tax in such cases as that at bar. Con- 
trolled, however, by what we conceive to be the spirit and 
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tenor of the adjudications of the court of the last resort on 
analogous questions, and doubting whether our general 
assembly ever intended at all to tax such articles of com- 
merce, ready for shipment, we concur in the able opinion of 
Judge Woods, in a similar case—Clarke & Co. vs. Clark e¢ 
al., in the United States circuit court at Savannah—and in 
that, equally able, of the court below, and affirm the judg- 
ment. 

We are the better satisfied with the judgment we render, 
because section 793 of our Code distinctly exempts from 
taxation “all property specially exempted by the constitu- 
tion of the United States.” Inasmuch as no words used in 
the act taxing property, directly embraces anything like 
this timber, it would be a strained construction, in the teeth 
of the above paragraph from the Code, to say that the legis- 
lature meant to embrace it. 

It is of doubtful policy, to say the least, whether it should 
be taxed, and the mind of the general assembly should 
clearly express their intention before the collectors under- 
take to enforce such a tax. It is to the interest of the state 
to encourage foreign commerce, and direct trade with 
Europe has long been a desideratum with the south. This 
subject of Great Britain, resident among us for a part of 
the year, should be encouraged and not harrassed, in the 
only business which brings his money to our shores—the 
export business—and, until the general assembly clearly 
molest him, by taxing that business, the policy of the courts 
is to throw around him all the guarantees of the constitution 
of the country, and, by protecting him, allure others to 
seek similar business here. 

Exports bring back money, or products needed by us, in 
exchange, and the taxable property of the state is increased 
in bulk and value thereby ; and thus the state really increases, 
rather than diminishes, her income from taxation. 

For all these reasons, the judgment must be affirmed. 
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[BLECKLEY, Judge, having been of counsel in this case, did not preside. Hon. Martin J. 
CRAWFORD, Judge of the Chattahoochee circuit, was designated by the governor to 
preside in his stead .] 


. Where a plaintiff, holding a judgment against D. and P., two joint 
defendants, for $1,551.90, in consideration of $500 00, agrees with 
D., without the knowledge or consent of P., ‘‘to release and dis- 
charge D. from paying any more on said judgment :” 

Held, that such a contract being an absolute release of D., the judg- 

ment cannot be enforced against P., the other joint defendant, even 
though it may have been further agreed between those two parties, 
that said release was not to affect the collection of said judgment 
out of P., he not being a party, or consenting thereto. 
The more especially will this be maintained, where it was further 
agreed that the said $500.00 was not to be “‘ considered as a credit 
on the judgment so far as P. is concerned, and when said judgment 
is collected off of P., first retaining a sufficient amount to pay and 
satisfy said judgment, including the $500.00 paid by D.. then the 
$500.00 is to be refunded to D. out of the amount collected off of 
P.,” the other defendant. 

. A judgment obtained in the state of Tennessee against two, as joint 
defendants, makes against them a joint debt, and is conclusive as 
to the joint liability to the plaintiff ; ina suit, therefore, in this state, 
on such judgment, between plaintiff and defendants, parol testi- 
mony cannot be introduced to contradict the verity of therecord. It 
must stand, as between them, until reversed or set aside. 


Judgments. Debtor and creditor. Contracts. Evidence. 
Before Judge Clark. City Court of Atlanta. June Term, 
1877. 


Arnotp & Arnotp; P. L. Mynatt; W. T. Newman, for 
plaintiff in error. 


N. J. Hammonn, for defendants. 


Crawrorp, Judge. 


This suit was brought upon a foreign judgment, obtained 
in the cireuit court of Knox county, Tennessee, against H. 
B. Davis, one of the original defendants, and George W. 
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Adair, administrator of Wm. G. Peters, deceased. The de- 
feridant, Davis, was not served; Adair was; he appeared, 
and in defense to this suit pleaded several pleas, only one 
of which it is necessary to notice, as the case, both in the 
court below and in this court, turned upon that wherein he 
sets up and insists upon a release, of which the following 
is a copy: 

‘*Memorandum of agreement made and entered into this 
24th day of March, 1865, by and between H. B. Davis, of 
Bradley county, Tennessee, and C. Powell & Co., of the 
city of Knoxville, Knox county, Tennessee. 

“ Whereas, heretofore, to-wit: at the February term of 
the circuit court of Knox county, 1865, the said C. Powell 
& Co. recovered a judgment in said court against the said Da- 
vis and Wm. G. Peters, for something over fifteen hundred 
dollars, besides costs; and whereas the said Davis has paid 
to the said Powell & Co. the sum of five hundred dollars, 
in consideration thereof the said Powell & Co. hereby re- 
lease and discharge said Davis from paying any more on 
said judgment; that C. Powell & Co. consider his, the said 
Davis’, liability as of a technical character, only having acted 
as agent for said Peters, the said Peters, being the real party 
liable, upon which the said judgment was recovered. It is 
further agreed by the said Powell & Co., that when said 
judgment is collected off of said Peters, after first retaining 
a sufficient amount to pay and satisfy said judgment, includ. 
ing the five hundred dollars paid by the said Davis, then the 
said five hundred dollars is to be refunded to said Davis out 
of the amount collected off of the said Peters, otherwise 
the said Davis is to receive nothing. It is further agreed 
between said parties that this agreement is in no wise to 
affect the collection of.said judgment off of the said Peters, 
and the said five hundred dollars is not to be considered as 
a credit or payment on said judgment so far as Peters is 
concerned. 

“ Attest : (Signed) OC. Powe t, 

Gro. Brown. H. B. Davis.” 
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The court below held that the legal effect of this paper 
was to release Davis from all further liability on the joint 
judgment which OC. Powell & Co. had against Davis & Pe- 
ters, and that such release was also a discharge of Peters. 
This ruling was excepted to and assigned as error. 

It is admitted, as we understand, by counsel for the plain- 
tiff in error, that a release to one joint debtor, without re- 
serving the remedies to the plaintiff against the other joint 
debtor, works to the latter a discharge, but that where they 
are reserved, then the liability still exists, and the debt may 
be enforced. 

In some of the earlier decisions, a deed of release with 
reserve of remedies, was construed simply as a covenant not 
to sue, in order that effect might be given to what was sup- 
posed to be the intention of the parties, and the right of 
further recourse preserved. But even then it was held, that 
where the release was so positive as that it could not be so 
construed, it was an absolute discharge, unless with the con- 
sent of the joint debtor. And the courts since have uni- 
formly held to that view of the law so far as we have been 
able to ascertain. Indeed, Addison in his Law of Con- 
tracts, vol. 3, p. 151, $1133, whilst discussing the subject of 
“ Release,” says: “From some of the expressions of Lorp 
Epon, it would seem that a creditor might release one of his 
joint debtors, and yet, by using some language of reserva- 
tion in the agreement between himself and such debtor, 
keep his remedy entire against the others, even without 
consulting them; but Lorp Expon’s authority upon this 
point has been expressly overruled.” In support of this 
principle he cites the case of Nicholson vs. Revill, 4 Ad. & 
E., 683., wherein Lorp Denman, C. J., in delivering the opin. 
ion, says: ‘“ We give our judgment on the principle laid 
down by Lorp C. J. Eyre, in Chatham vs. Ward, 1 B. & 
P., 630, as sanctioned by unquestionable authority, that the 
debtee’s discharge of one joint and several debtor is a dis- 
charge of all. * * This view cannot, perhaps, be made 
entirely consistent with what is said by Lorp Expon in the 
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ease ex parte Gifford, 6th Ves. Jun., 808, where his lord- 
ship dismissed a petition to expunge the proof of a surety 
against the estate of a co-surety. But the principle to 
which we have adverted was not presented to his mind in 
its simple form ; and the point certainly did not undergo 
much consideration. Some of the expressions employed 
would seem to lay it down that a joint debtee might release 
one of his debtors, and yet, by using some language of 
reservation in the agreement between himself and such 
debtor, keep his remedy entire against the others, even with- 
out consulting them. If Lorp Etpon used any language 
which could be so interpreted, we must conclude that he 
either did not guard himself so cautiously as he intended, or 
that he did not lend that degree of attention to the legal 
doctrine connected with the case before him which he was 
accustomed to afford. We do not find that any other au- 
thority clashes with our present judgment, which must be 
for the defendant.” 

The doctrine that a release to one joint obligor, or co-part- 
ner, discharges all, has been recognized by C. J. Marswatt, 
as may be seen in 2 Brockenborough, 220-225. He says: 
“Tt would have been easier, and a shorter method, to have 
given a release, than to make this covenant (7. ¢., not to sue). 
The only reason for adopting this course was, that they did 
not choose to execute a release to the defendant, because 
that would also have operated as a release to the other par- 
ties.” j 

This same doctrine may be found in any standard work 
on “Partnership,” that the legal effect of a release of one co- 
partner is a release of all. It is also recognized by this 
court in the 48th @a., 631, where, although the judges dif- 
fered as to the construction of the contract, as to whether 
it was a release or not, yet they did not disagree as to the 
law that if it were, then all the partners were discharged. 
“ An unconditional release to one joint obligor, or one part- 
ner, is a release to all, for each obligor and each partner 
owes the whole debt. * * * It could not have been 
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intended as a release, for that would have discharged the 
other partners.” Trips, J. 

C. J. Warver, in delivering his opinion in the same ease, 
says: “The court charged the jury, ‘ that the legal effect of 
the instrument was to release the said Thrasher from his 
liability, and that the release of Thrasher operated in law 
as a release of the other obligors. 

“In my judgment, there was no error in the charge of 
the court to the jury, and the judgment of the court 
below should be affirmed.” He further says: “A release 
sometimes results as an operation of law, as when a creditor 
releases another who is bound jointly with, or primarily lia- 
ble to, the debtor, or accepts from the debtor a higher secu- 
rity for the same debt, not intended as collateral thereto.” 
Code, §2862. 

It is insisted, however, that although by the rules of the 
common law, this contract may work a release to the ad- 
ministrator of Peters, yet being made in Tennessee, must 
be governed by the laws of that state, which have modified 
the common law to such an extent as to continue his liabil- 
ity. In support of this position §3789 of the Code of 
Tennessee is relied upon. 

“ All receipts, releases and discharges in writing shall 
have effect according to the intention of the parties.” 

We are not prepared to admit that the above language 
ean aid the plaintiff in error by any direct bearing which it 
has upon the question before us. We are ifot called on to 
decide what effect the release would have in a contest be- 
tween Powell & Co. and Davis; if we were, we should 
give it exactly that effect which was intended by the parties 
that it should have, and that is, an absolute and uncondi- 
tional discharge of Davis, of all liability whatsoever under 
that judgment to Powell & Co.; putting the whole debt on 
Peters, and when collected out of him, then to pay back to 
Davis the $500.00 which he had paid for his discharge. 

But if this law did have any direct bearing upon the ques- 
tion before us, it can only be so as between the contracting 
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parties themselves. Before Peters could be bound either 
by the contract or “the intention of the parties” thereto, 
he ought to have known and assented to it, otherwise he is 
not bound. 

Unfortunately for the plaintiff in error, the supreme court 
of Tennessee, at the May term, 1876, at Knoxville, passed 
upon the common law and statutory questions involved in 
this case. 

The indorsees and holders of a promissory note for 
$5,000.00 against McClung, Campbell & Gant, whilst the 
same was in suit, agreed in writing with McClung not to 
collect any part of any decree or judgment that they might 
recover upon said note out of him, nor in any way hold him 
liable on the same. This release, it appears, was given him 
because of a valid defense which he claimed that he had 
against the note, and which he agreed not to make. 

It was held by the court that the consideration was suffi- 
eient for the release, even though the parties might have 
been mistaken as to the effectiveness of the defense. In 
further pronouncing the decision in the case, Snexp, J., 
says: “The court has no difficulty in holding that under 
the release, McClung is absolutely discharged from all lia- 
bility on the note; and the question is, what is the effect of 
said discharge upon the other partners of the firm of 
McClung, Campbell & Gant? It is an elementary and fa- 
miliar principle, that the discharge of one co-obligor or 
co-partner from a joint liability operates to discharge them 
all. This is a principle of the common law universally 
recognized, and it must be decisive of this case, unless it be 
abrogated or modified by the statute referred to. We are 
of opinion that the statute has reference alone to the parties 
to the instrument as between themselves, and that it in no 
manner affects the rights of others not parties thereto. A 
case is thus presented of a mistake by defendants (the orig- 
inal plaintiffs having become defendants by the filing of a 
bill by original defendants) as to the legal effect of the dis- 


5 
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charge of one partner upon the rights of other partners 
not in privity with the parties to the release. 

“Tt was, no doubt, the intention of defendants to release 
McClung, but to hold the other partners liable. But can 
the other partners be concluded by any such agreement ? 
According to the principle stated, they are all discharged, 
and being no parties to the release, or in any manner bound 
thereby, they are not affected by the statute, or concluded 
by the intention of the parties to the instrument, whatever 
that may be. 

“Weare of the unanimous opinion that by the release of 
McClung, the firm of McClung, Campbell & Gant were 
also forever absolved and discharged from all liability on the 
note.” 

It seems, therefore, that if the forum were changed, and 
the parties in this case were before the supreme court of 
Tennessee, Peters, as well as Davis, would be “forever ab- 
solved and discharged from all liability on the note,” and 
such is the judgment of this court. 

The other questions made by the record in this case are 
sufficiently explained in the head-notes. 

Judgment affirmed. 


Davis et al. vs. Tue State or GEorGIA. 


A homestead set apart under the provisions of the constitution of 1868, 
for the family of a tax collector, is liable for his default in paying 
over to the state taxes collected by him. 


Homestead. Taxes. Before Judge Tompkins. Bryan 
Superior Court. October Term, 1877. 


Reported in the decision. 


P. W. Metprm; Avrrep B. Sarru, for plaintiffs in error. 
R. E. Lzsrer, for the defendant. 
Warner, Chief Justice. 


This was a claim case, on the trial of which the jury, un- 
der the charge of the court, found the property subject to 
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the fi. fas. levied thereon. A motion was made for a new 
trial on the ground therein stated, which was overruled, 
and the claimant excepted. It appears from the evidence 
in the record, that two ji. fas. were issued by the comp- 
troller general of the state, against Thomas W. Davis and 
his securities, as a defaulting tax collector of Bryan county 
for the years 1873 and 1874, for the aggregate sum of 
$1,661.00, which were levied on the land in dispute as the 
property of Davis, and claimed by his wife, Catherine 
Davis, for the benefit of herself and minor children, as a 
homestead. The homestead was applied for by Thos. W. 
Davis, for the benefit of his wife and children, and ap- 
proved by the ordinary on the 23d of November, 1874. 
One of the ji. fas. is dated 22d May, 1875, the other dated 
July 10th, 1875. The court charged the jury, “that if they 
believed, from the testimony, that the executions issued for 
default of Thos. W. Davis, as tax collector of Bryan 
county, that the homestead property set apart is liable,” and 
that is the alleged error complained of. 

By the constitution of 1568, the homestead property set 
apart is exempt from levy and sale, except for taxes, etc., 
and the question is, whether the word “ taxes,” as used in 
the constitution, shall be construed in a limited sense—that 
is to say, to taxes due the state on the homestead property 
alone—or whether the word shall be construed in a more 
general sense, so as to include all taxes due to the state by the 
applicant for the homestead. The word “ taxes,” as used in 
the constitution, must be presumed to have been used in 
the same sense as that word was used in the Code when the 
constitution was adopted. The money collected by a tax 
collector, and in his hands, for which an execution issues 
against him, is recognized by the 3732d section of the Code 
as “taxes due the state.” See also section 934. The 
homestead, therefore, for which the defendant applied, and 
had set apart for the benefit of his wife and children, was 
not exempt from the payment of taxes due the state by 
him as tax collector. The money collected by him, as such 
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tax collector, as recognized by the Code, was “ taxes due the 

state.” Apart from the legal aspect of the case, as made by 

the record, it is much more equitable that the homestead 

should pay the taxes due to the state by the tax collector, 

than that his securities should be compelled to pay them. 
Let the judgment of the court below be affirmed. 


Sautssury, Respess & Co. vs. WiIMBERLY. 


A request not warranted by the evidence should not be given in © 
charge. 

. Notice to an agent of matters connected with his agency is notice to 
the principal. 
A general exception to an entire charge will not be considered. 


Charge of Court. Notice. Principal and agent. Prac- 
tice in the Supreme Court. Before Judge Crawford. Tal- 
bot Superior Court. September Term, 1877. 


Reported in the decision. 


Hatt, Son & Por; Witus & Wits, for plaintiffs in 
error. 


Bianprorp & Garrarp; J. M. Marruews; J. M. Rus- 
SELL, for defendant. 


Warner, Chief Justice. 


This was an action of trover brought by the plaintiffs 
against the defendants, to recover the possession of eight 
mules, of the alleged value of one thousand dollars. The 
defense set up by the defendant was, that the mules sued 
for were the separate property of E. M. Wimberly, the wife 
of A. P. Wimberly, and that the plaintiffs had no legal or 
valid title to the property sued for, which would entitle them 
to recover it. 

On the trial of the case, the jury, under the charge of the 
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court, found a verdict in favor of the defendant, and the 
case comes here upon a bill of exceptions to the charge of 
the court to the jury, and refusal to charge as requested. It 
appears from the evidence in the record, that on the 28th 
of January, 1874, A. P. Wimberly and his wife, E. M. Wim- 
berly, executed a deed to the plaintiffs, conveying to them 
the mules sued for, and that on the same day the plaintiffs 
executed their bond, payable to said A. P. Wimberly, in 
which they bound themselves to re-convey said property on 
condition that said A. P. Wimberly should pay to them cer- 
tain drafts drawn by him, payable to them, for advances 
made, and to be made, to the amount of $1,233.00, which 
the deed conveying said property was intended to secure as 
stated insaid bond. There was evidence that the mules were 
the separate property of Mrs. Wimberly, and purchased with 
her money; and there was also evidence that before, and 
about the time, the deed was executed, Bateman, the plain- 
tiff’s agent, was told that Mrs. Wimberly claimed the prop- 
erty, when the agent said he had the claim against Wim- 
berly, and was uneasy about it, and that they proposed to 
fix up an arrangement of this sort, and the witness told 
him he would not do anything as against the wife. There 
were several witnesses examined on both sides, but as there 
was no motion for a new trial, it is not necessary to 
consider the evidence, except to see whether there was 
error in the charge of the court in refusing to charge as 
requested. 

The plaintiffs requested the court to charge the jury, 
that if the plaintiffs had no notice, at the time the deed was 
executed, that the property conveyed therein was the prop- 
erty of the wife, and she stood by at the time and did not 
give them notice of the fact, but joined her husband in 
making the deed, then she is estopped from afterwards set- 
ting up her title to the property. There was no error in 
refusing this request, in view of the evidence in the record, 
that the plaintiffs’ agent, who was present and a subscribing 
witness to the deed and bond, had notice that Mrs. Wim- 
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berly claimed the property as belonging to her. Notice to 
the agent of any matter connected with his agency is notice 
to the principal. Code, §2200. 

The court charged the jury as follows: “Saulsbury, Res- 
pess & Co. bring an action of trover for the recovery of cer- 
tain mules described in this suit from A. P. Wimberly. 
They claim that the property belongs to them, and that they 
have a right to recover it upon a deed which was made by 
A. P. Wimberly and his wife, E. M. Wimberly, to them, 
and that, by virtue of that deed, they are the true owners, 
and entitled to the property itself, or its value. 

“ The defendant, in reply, says that the mules belong to 
Mrs. Wimberly, are her individual property, and not the 
property of A. P. Wimberly, and that they belonged to her 
at the time of the execution of the deed. They further 
say, that the deed was made to pay a debt contracted by the 
husband, A. P. Wimberly, and upon which E. M. Wimberly, 
the wife, was in no way liable. For these reasons, the de- 
fendant claims that the plaintiffs are not entitled to recover. 
The execution of the deed is not denied. The first ques- 
tion, therefore, for you to settle is, whether the property 
was, in fact, the property of A. P. Wimberly, or the prop- 
erty of his wife, at the time the deed was made. If it were 
the property of Wimberly, then the deed, with the consent 
of the wife thereto, would carry the title into the plaintiffs, 
and they would be entitled to recover it. 

“The next questions are, was the property Mrs. Wimber- 
ly’s? Ifso, what was the consideration forthedeed? The 
defendant says it was hers, and that the consideration was 
the payment of a debt contracted by, and due from, Wim- 
berly. If you find that the property was hers, and that 
this deed was made to satisfy a debt of his, then, under the 
law, it would be absolutely void, and plaintiffs could not 
recover under it. 

“ A wife cannot bind her separate estate by any contract 
of suretyship, nor by any assumption of the debts of her 
husband, and any sale of her separate estate, made to a cred- 
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itor of her husband in extinguishment of his debts, is abso- 
lutely void. 

“ Plaintiffs’ counsel insist, first, that the property was Wim- 
berly’s, but that even if you should find it to have been 
hers, that if she stood by and permitted the sale by her 
husband to be made, and signed the deed with him without 
setting up her title, then she was estopped ever afterwards 
from asserting it. 

“The law makes no such qualification, and if you find that 
the property was hers at the time, and this deed was given 
to settle a debt of her husband’s, she is not estopped from 
setting up the title to it as hers. She is protected by law 
from extinguishing, in this way, a debt of her husband’s, 
and a deed made by her, under such circumstances, has no 
binding effect upon her. If the property were hers, the 
transaction is void; if it were Wimberly’s, that is a differ- 
ent case, and the plaintiffs would be entitled to it. To 
estop her on the ground claimed by the plaintiffs, it ought 
to appear that she knew that they were acting under the 
belief, when the deed was made, that the property was his. 
Some notice to her would be necessary before she would be 
estopped, that they were dealing with Wimberly under the 
opinion that this property was his property alone, and not 
hers. If there were evidence to show you that she was in- 
formed of the fact, that they were dealing with Wimberly 
for his own property, and not as hers, then the question of 
estoppel might be considered, but there is no such evidence. 

“ Now then, if you believe that this property was Mrs. 
Wimberly’s, that the title was hers at the date of the deed, 
and you further believe it was given for the purpose of ex- 
tinguishing a debt of her husband, the court charges you 
that the deed is void, and that the plaintiffs cannot recover. 
But if, on the other hand, the testimony shows that the 
property belonged to Wimberly, then he had a right to 
deed it, and if she signed as an evidence of her consent, the 
plaintiffs’ right is perfect, and they are entitled to recover.” 

To this charge, as given, the plaintiffs excepted, and al- 
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leged the same to be error, without specifying what par- 
ticular part thereof was erroneous. The exception to the 
entire charge is too general to be “considered by this court. 
If the plaintiffs in error were unable to discover errors in 
the charge of the court, and distinctly point out and allege 
the same in their bill of exceptions, it cannot be expected 
that this court will do so for them—if, indeed, there are 
any errors in it. See 4th rule of the supreme court, and 
Smith vs. Atwood, 14 Ga. Rep., 604; 57 Ga. Lep., 450. 
Let the judgment of the court below be affirmed. 


Tompson vs. FEAGIN. 


. A motion for a new trial on newly discovered testimony, must be 
supported by affidavits of some sort that the alleged newly discov- 
ered evidence is true. 

- A sale of all his landed estate made by husband to wife will convey 
title, if bona fide and for value, against creditors and all the world; 
but if not bona fide, but made with intent to hinder or delay or de- 
fraud creditors, said intent being known to the wife, such a sale, 
though evidenced by a deed executed afterwards with all the form- 
alities of a legal conveyance of land, is void as against such credi- 
tors, especially if payment of full value is questionable under the 
evidence. 

. Transactions between husband and wife, where creditors are likely 
to suffer, should be scanned closely to test the good faith of the par- 
ties. 

Where exception is taken to the charge of the court by excepting 
to long paragraphs thereof, involving several distinct issues of law, 
the particular error must be pointed out specifically, or such excep- 
tion will not be considered, unless the entire paragraph be erroneous. 

. The same principle will be applied to an exception to the whole 
charge, unless. as a whole, it be erroneous. 

. The verdict is supported by the evidence and sustained by law, and 
the presiding judge did not abuse his discretion in overruling the 
motion for a new trial on that ground. 


New trial. Husband and wife. Fraud. Debtor and. 
ereditor. Practice in the Supreme Court. Before Judge 
Crawrorp. Harris Superior Court. April Term, 1877. 


Reported in the opinion. 
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A. A. Dozier; James M. Mostey, for plaintiff in error. 


Prazsopy & Brannon, for defendant. 
Jackson, Judge. 


Mrs. Feagin held a judgmert against the husband of Mrs. 
Thompson, which was levied on certain lands in his posses- 
sion, to which the wife claimed title. On the trial, the jury 
found the property subject, with ten per cent. damages, 
because the claim was, in their opinion, interposed for de- 
lay only. 

Mrs. Thompson moved for a new trial on the grounds of 
newly discovered evidence, three errors in the charge of the 
court, and because the verdict was contrary to law and 
against the decided weight of the evidence. It was refused, 
and she excepted. 

1. There is nothing in the ground that new evidence has 
been discovered, it being verified by no affidavit of any wit- 
ness, and neither the party nor her counsel having filed any 
affidavit of its truth, or of their ignorance of the alleged 
new fact at the time of the trial. 

2. The first assignment of error is to the charge contained 
in the third paragraph thereof, which is as follows: 

“Mrs. Feagin denies, however, that there was any valua- 
ble consideration at all paid, and insists, also, that the sale, 
if made, was not bona fide, but made with the intent to 
defraud the creditors of Thompson, which intent was 
known to Mrs. Thompson, and, therefore, she being 
a creditor, it was void as to her. She further says that it 
was done to delay her and other creditors in the collection 
of their debts, and that this intention was known to Mrs. 
Thompson. If the testimony shows this to be the truth, 
then the title, whilst it might be good as between Thomp- 
son and wife, it would not be good as against creditors, and 
the land would be subject.” ' 

We see no error in this charge, under the facts of this 
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case, and read in the light of the context of the charge com- 
plained of. The court had just instructed the jury that if 
Mrs. Thompson bought the land from her husband, bona jide 
and for a valuable consideration, whether such consideration 
consisted of antecedent indebtedness from him to her, or of 
eash paid, then the land was not subject ; and then went on 
to say that Mrs. Feagin denied this, both as to the value of 
the consideration and the good faith of the transaction ; that 
full value was not paid, and good faith was not shown, but the 
truth was that the thing was done to defraud and delay the 
creditors of the husband ; and the judge told the jury if they 
believed this to be the truth, and Mrs. Thompson knew it, then 
the land was subject, having just before told them that if she 
bought for value, and knew nothing of intent to defraud or 
delay, then it was not subject. Mrs. Thompson held under 
her husband, her deed was from him, and the issue was this: 
was that deed for value, and made in good faith, or was it 
got up with intent to defraud or delay creditors? The charge 
seems to us fully in accordance with sections 1952 and 1953 
of the Code, construed together. 

3. The next paragraph complained of is the 6th, which 
is as follows: “Transactions between husband and wife, 
whereby creditors are likely to suffer, are always to be 
scanned closely to test the buna jfides of the parties.” 

The principle thus announced has been ruled by this 
court in language almost identical with that employed in 
the paragraph excepted to. 

4. The next paragraph excepted to is the 9th, which is as 
follows: 

“ You may look to the fact that the law requires deeds to 
be recorded, and the time when, and if the testimony shows 
that the deed from Thompson to his wife was made Septem- 
ber 2, 1874, or any other time, then, when was it recorded. 
You may look at the date of the judgment, the time of the 
sale, if made, as well as to the time when Mrs. Thompson 
gave notice of her title by having it put on record, and if 
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not within twelve months, has she satisfactorily explained 
notice. When you shall have reviewed the evidence, and 
applied the law as given you in charge, you will say by your 
verdict whether the land is subject to the 7. fa. ; and if you so 
find, then so say; but if you find it not subject, then so say.” 

This whole paragraph is excepted to as one error. It is 
not specified wherein this error is. What part is wrong? 
Some of it certainly is, undisputably, law ; and, as the whole 
cannot be pronounced erroneous, under the rulings of this 
court—reaffirmed at this term in the case of Saulsbury, 
Respess & Co. vs. Wimberly, not yet reported—this court 
will not hunt up errors in a charge which are not specially 
pointed out by the party complaining of error. For myself, 
I see no error in any of it. There is some confusion about 
explaining notice, but, evidently, the intention of the judge 
was to say, and, fairly construed, he did say, that failure to 
record a deed for more than twelve months was a suspicious 
circumstance which might be explained—that, on its face, it 
looked bad, as it withheld notice by record of this transac- 
tion between husband and wife; and yet the jury should 
look and see whether this failure to give record-notice of 
the transaction was satisfactorily explained. The whole 
court, however, put the overruling this exception upon 
the ground that the error is not specified, there being 
some difference of opinion in respect to the propriety of 
the use of the language that the law requires deeds to be 
recorded, my brethren thinking it would have been better 
to say “ authorizes” instead of “requires” ; while I think 
that the law does require it, especially in transactions be- 
tween man and wife, where there is no change of possession, 
and no notice, therefore, to the public of any change of title 
until the deed is recorded. 

5. The next exception is to the charge, as a whole, with- 
out specifying particulars or even long paragraphs; and, 
of course, we cannot consider that. 

It will be proper to say, that the grounds for new trial 
in the motion therefor, are not verified by the court, and, 
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therefore, we have taken, in lieu of what is set out in those 
grounds as the sum of what the judge charged, the para- 
graphs of the charge excepted to, and given by the judge 
himself in the bill of exceptions. 

6. It remains to consider whether the verdict is against 
the law of the case, and the decided weight of the evi- 
dence. 

The sum of the testimony is, that plaintiff’s note was 
made in July, 1874; that the deed from Thompson to his 
wife was made in September, 1874, and not recorded until 
August, 1876; that suit was brought on the note on the 
20th of September, 1875, and judgment obtained thereon on 
the 10th of April, 1876; that the trade between husband 
and wife was made in the early part of 1874, though the 
deed was not made until September of that year; that the 
deed was made and executed in Columbus, in an attorney’s 
office, in the absence of the wife, and no money paid at the 
time, and, of course, no delivery to her, as she was not 
there, nor to any one for her; that she inherited an estate 
from her father in money, and received, in installments, 
from time to time, divers sums, amounting, up to the time 
plaintiff sued Thompson, to some seventeen hundred dollars, 
after suit, and before judgment, something over $800.00, and 
after plaintiff ’s judgment nearly $1,400.00 ; that not a dollar 
of this money had been received from her father’s estate 
at the time that the trade between her and her husband was 
made, and the deed executed by him to her, the first pay- 
ment from the estate to her being made on 28th of Decem- 
ber, 1874; that her father, before his death, had bought one 
of the lots—No. 81—for her with twelve hundred dollars 
advanced for that purpose; but upon this lot, on this proof, 
plaintiff dismissed the levy, though the deed was made to 
the husband; that the consideration of the deed from 
Thompson to wife was, on its face, six thousand dollars; 
that this was paid by Mrs. Thompson, in three notes of two 
thousand dollars each, the first of which was canceled at 
once, on account of the payment for lot 81, and its rent, and 
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the part over was credited on another note (but no particular 
sum was named as so credited by Mrs. Thompson, who testi- 
fied to the above facts about lot 81), and that the balance due 
on the other notes was paid as she got it from her father’s 
estate; she also testified that when the deed was made, she 
knew nothing of the debt of her husband to Mrs. Feagin ; 
she also said that the notes were all paid off with the money 
she got from the estate by the Ist of January, 1876, except 
about $400.00, rent for 1875, and that she had no other 
money except this and rent of lot 81; she made no expla- 
nation in regard to not recording the deed, but Thompson 
said that he thought it was recorded, but Mrs. Thompson, 
after diligent search, found it in a trunk among her own 
papers, and then he took it for her to the clerk’s office, in 
August, 1876, and had it recorded. The tax books showed 
that the property was given in as Zhompson’s own, by him, 
in 1875, but as agent of his wife in 1876. Thompson also 
testified that he had paid most of the money to debts, and 
he also testified that all was paid by the Ist of January, 
1876, and that his wife had no money except that received 
from her father’s estate. 

We cannot say, from this evidence, which we have set out 
very fully, that the verdict is against the decided weight 
thereof, and that the jury first, and the presiding judge 
afterwards, were wrong in the conclusion to which they 
came. It istruethat Mr. and Mrs. Thompson both testified 
that the trade was fair, and not made to defraud or delay 
anybody, and that the whole of the purchase money was 
paid before the judgment of Mrs. Feagin, to-wit: by the Ist 
of January, 1876; but that is impossible, from the dates and 
figures ; for she did not get money enough to pay them by 
that time—some fourteen hundred dollars of it being received 
in the year 1876, after the judgment was obtained ; and al- 
though Mrs. Thompson may have known nothing of the 
debt, when she traded in 1874, she was bound to know of 
the suit in 1875, and the judgment in 1876. The jury seem 
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to have based their conclusion on the facts and figures of 
the case. 

A debtor sold to his wife all he possessed of visible 
property, early in 1874; he gave this note in July as evi- 
dence of his debt to this plaintiff ; he executed a deed to his 
wife in September thereafter; it was not recorded until 
August, 1876, after judgment had gone against him on the 
debt ; more than enough money to pay the judgment was 
paid by the wife to him after the judgment, for she did not 
have it to pay before; three promissory notes, for $2,000.00 
each, were made by him to his wife; one is no sooner made 
than it was marked paid, or canceled, because of former 
indebtedness for lot 81, and its rents. These circumstances 
authorized the jury to conclude that the transaction was 
gotten up to hinder, delay and defraud this creditor; that 
it was not bona fide; that it is questionable whether full 
value was paid, to say the least ; and that, ex @quo et bono, 
this debt, contracted on the credit of this land as the hus- 

‘band’s property, ought to be paid out of it in preference to 
a title of the wife, kept secret from all the world, the hus- 
band having remained in possession all the while—the deed 
not being executed at all for months, and, when executed, 
not being spread upon record, but the husband, up to the 
time he was sued, still claiming the title, aud swearing that 
the land was his, by giving it in for taxes as his own 
property. 

Judgment affirmed. 


Wiis ef al. vs. Tue Stare or Grorcia. 


(This case was argued at the last term and the decision reserved.] 


. That some of the jurors who found an indictment, regular on its 
face, were not regularly summoned and empaneled, is matter for 
plea, not for demurrer. 

. Where an indictment for burglary, in one count, alleged the larceny 
by the defendant from the house broken and entered, of goods to the 
value of $150.00, two offenses are charged, viz: burglary and larceny 
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from the house of more than $50.00, and after verdict of guilty of 
the latter, the judgment will not be arrested, although the indict- 
ment might have been held bad on special demurrer. 

8. The verdict is contrary neither to the law nor the evidence. 


Criminal law. Practice in the Superior Court. New 
trial. Before Judge Tompkins. Chatham Superior Court. 
November Term, 1876. 


Reported in the opinion. 
R. D. Watxer, Jr., by brief, for plaintiffs in error. 


A. B. Sarru, solicitor general; W. G. Cuartron, for the 
state. 


Warner, Chief Justice. 


The defendants were indicted for the offense of “ burglary 
in the night,” and charged with breaking and entering the 
store-house of Pauleen & Co., with intent to commit a lar- 
ceny, and one box of cigars, three rolls of cloth, and other 
specified articles, of the value of $150.00, then and there 
being found, did wrongfully, feloniously and fraudulently 
take and carry away, with intent to steal the same. On 
being arraigned, the defendants demurred to the indictment, 
on the ground that it was found by an illegal grand jury, 
that only thirteen of the original panel who were sum- 
moned appeared at the court, when the presiding judge 
ordered the panel to be filled up by transferring those who 
had been summoned as petit jurors to act as grand jurors. 
The court overruled the demurrer, and defendants excepted. 
On the trial of the case, the jury found the following ver- 
dict: We, the jury, find the defendants guilty of larceny 
from the house exceeding fifty dollars.” The defendants 
made a motion in arrest of judgment, on the ground that 
the jury found a special verdict for an offense not charged 
in the indictment, to which they had pleaded and on which 
they had been tried. The defendants also made a motion for 
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a new trial, on the grounds therein stated, both of which 
motions were overruled by the court, and the defendants 
excepted. 

1. The demurrer to the indictment was properly over- 
ruled. The objection to the grand jurors who found the 
bill of indictment did not appear on the face thereof, and, 
if a valid objection, should have been taken advantage of by 
plea instead of a demurrer. 

2. The indictment in this case practically charges the de- 
fendants with two felonious offenses in the same count, in- 
stead of charging the offenses in two separate counts, to-wit : 
burglary in the night, and larceny from the house, and the 
jury found the defendants guilty of the lowest grade of the 
two felonies charged in that count in the indictment; and 
the question is, whether the judgment should be arrested, 
after verdict, for that reason. In our judgment, it should 
not, although the indictment might have been held bad on 
special demurrer, if taken at the proper time. 

3. The judge certifies that the grounds in the motion for 
new trial are not true. There is sufficient evidence in the 
record to support the verdict, therefore it is not contrary to 
law or the evidence. 

Let the judgment of the court below be affirmed. 


Paris e¢ al. vs. Mor, administrator. 


. Where a negotiable promissory note, due sixty days after date, and 
indorsed by the payee in blank, is put in suit by a third person, the 
production of the note by the plaintiff at the trial is prima facie evi- 
dence that he acquired it for value before maturity, and without 
notice of any fact going to defeat its collection. As against him, 
payment made to the payee will not be a defense without showing 
that the payee had possession of the note at the time, or was then the 
owner of it, or for some other reason had aright to receive the 
money. 

. Generally, payment made to an agent who has parted with posses- 
sion of the security to his principal, is no discharge. 

. Where two witnesses, testifying in behalf of the defendant, differ 
materially in their accounts of the manner and circumstances of a 
payment, and the discrepancy is unexplained, the jury may decline 
to credit them. 
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Negotiable instruments. Payment. Principal and agent. 
New trial. Evidence. Before Judge McCuronen. Dade 
Superior Court. March Term, 1877. . 







Moe, as administrator of Nicklin, brought complaint on 
the following note : 
* $300.00. “Cuatranooga, July 30, 1867. 

Sixty days after date we promise to pay to the order of 
A. F. Dunleavy, agent S. W. N., three hundred dollars, for 
value received, with interest from date. 

“ Signed : P. W. Harris, 
Tuomas BLancuarp. 
R. M. Parts, 
R. H. Tatum.” 

Indorsed: “ A. F. Dunteavy, Agent.” 

Only two of the makers, to-wit: Paris and Tatum, were 
served. They pleaded payment. 

Plaintiff introduced the note sued on and the evidence of 
E. D. Graham, Esq., counselor at law, who testified that he 
received the note for collection, by mail, from the plaintiff's 
intestate. 

Defendants introduced the following evidence : 

Thomas Blanchard testified as follows: Paid Mr. Corry, 
one of the firm of Crutchfield, Dunleavy & Co., something 
over $300.00 in Chattanooga, sometime in the year 1867 ; 
made this payment with the understanding that it was to be 
credited on the note sued on; the money was paid in the 
presence of George Harris, Jr., in the house of Crutchfield, 
Dunleavy & Co., with the understanding that it was the full 
amount due on the note; witness was in a hurry, and !eft the 
matter with Harris. 

George W. Harris, Jr., testified as follows : The money for 
which the note was given was borrowed by his father, 
George W. Harris. Sometime in the summer of 1867, wit- 
ness paid to A. F. Dunleavy, agent of S. W. N., between 
$300.00 and $350.00; this payment was made for his father 


on the note; thinks it was all that was due thereon; paid 
6 
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the money at Crutchfield’s oftice, in Chattanooga ; is under 
the impression that the note was delivered to him and placed 
among his father’s papers ; Dunleavy was acting as the agent 
of 8. W. N. 

The jury found for the plaintiff. The defendant moved 
for a new trial because the verdict was without evidence to 
support it. 

The motion was overruled, and the defendant excepted. 


J. E. Suumare, by brief, for plaintiffs in error. 


No appearance for defendant. 


Bieckxiey, Judge. 


1. The possession of the note by the plaintiff, and its pro- 
duction at the trial, the note being negotiable, and indorsed 
in blank by the payee, was prima facie evidence of owner- 
ship, and of purchase for value, before maturity, and with- 
out notice of any defense. Payment made to the payee 
would be no discharge unless the payee had possession of 
the note at the time, or was then the owner of it, or, for some 
other reason, had a right to receive the money. The bur- 
den of proving his right or authority must rest on the de- 
fendants. 

2. The payee was an agent, and though payment may have 
been made to him, if it was done after he parted with pos- 
session of the note, and while the note was in the hands of his 
principal, there would, as a general rule, be no discharge. 
54 Ga., 52; 53 [b., 618. 

3. The two witnesses who gave an account of the cireum- 
stances and manner of payment, were both introduced by 
the defendants, and they differed materially. Why they 
differed was wholly unexplained. The jury could decline 
to credit either of them. 

Judgment affirmed. 





JANUARY TERM, 1878. 93 


Waring ve. The Mayor and Aldermen of the City of Savannah. 


Warne vs. Toe Mayor anp ALDERMEN OF THE Crry of 
SAVANNAH. 


(This case was argued at the last term and the decision reserved. ] 


. The fifth paragraph of the fourth section of the third article of the 
constitution of 1868, Code, $5056, has no reference to ordinances 
passed by municipal authorities. 

. Property may be exempted from taxation by municipal authorities. 

. Gross earnings of merchants and others, and interest on bonds, notes, 
etc., etc., need not be taxed at the same rate as real estate. 

. Income is not property in the sense of paragraph xxvii, article I 


of the constitution of 1868. 
BLECKLEY, Judge, concurred dubitante. 


Constitutional law. Municipal corporations. Tax. Be- 
fore Judge Tompkins. Chatham Superior Court. May 
Term, 1877. 


Reported in the opinion. 


L. H. peMontmotiin; N. J. Hamnonn, for plaintiff in 
error. 


Jackson, Lawton & Bastneer, for defendants. 


Jackson, Judge. 


This was an affidavit of illegality to a tax execution, issued 
by the authorities of the city of Savannah, made before the 
mayor and council of the city, and overruled by them in 
council assembled. The case was carried by certiorari to 
the superior court of Chatham county, which court affirmed 
the judgment of the city tribunal, and Waring excepted 
and brings the case before us. 

The following are the grounds of illegality set out in the 
affidavit : 

Firstly. Because the mayor and aldermen of the city of 
Savannah, in passing the tax ordinance for said city, for the 
year eighteen hundred and seventy-five, and to enforce 
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which said jf. fa. has been issued and levied as afore- 
said, violated the provisions of the fifth paragraph of the 
fourth section of the third article of the constitution of 
Georgia, inasmuch as said so-called ordinance refers to more 
than one subject matter, to-wit: the raising of revenue 
for said city and the compensation to be paid certain offi- 
cials of said city therein named. Wherefore it is void, and 
no taxes can be collected from petitioner thereunder. 
Secondly. Because the said mayor and aldermen of the 
city of Savannah, in passing said so-called ordinance, entitled 
“ An ordinance to assess and levy taxes and raise revenue 
for the city of Savannah; to fix the salaries and compensa- 
tion of certain officers and employees of said city, ete., for 
the year 1875,” did intentionally omit to impose any tax 
whatever upon several million dollars’ worth of property 
located within said city, declared to be taxable under the 
laws of Georgia, consisting, in part, of stocks in railroad 
and other corporations, and liable to contribute its proper 
proportion of taxes towards the support of the government 
of said city, and, to that extent, have illegally increased the 
burden of taxation upon petitioner’s property (real estate), 
while giving no proportionate advantage or benefit over 
those whose property is thus illegally exempted by reason 
of the failure to mention and tax the same in and by said 
so-called ordinance, and have thereby relieved petitioner 
from any legal obligation to pay taxes under the provisions 
of said so-called ordinance upon said real estate in said city. 
Thirdly. Because the said mayor and aldermen aforesaid 
x1ave, in and by said so-called ordinance, adopted a different 
rule for the ascertainment of the taxes to be paid by the 
real property of petitioner fron) that adopted for the ascer- 
tainment of taxes upon bonds, judgments and certain other 
personal property therein specified, in this, to-wit: while 
real estate is taxed at the rate of two and one-quarter per 
centum per annum, ad valorem, the tax on bonds, notes, 
ete., is regulated by the amount of interest received thereon, 
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upon which interest so received a tax of one per centum is 
assessed. Wherefore petitioner claims the said tax of two 
and one-quarter per centum on real estate, the said fi. fa., 
with proceedings thereunder, to be illegal. 

Fourthly. Because, while the law of Georgia only author- 
ized the exemption of fifty dollars’ worth of household and 
kitchen furniture, the said mayor and aldermen of the city 
of Savannah have attempted throughout the year eighteen 
hundred and seventy five, by said so-called ordinance, to ex- 
empt three hundred dollars’ worth of property from taxa- 
tion, which exemption this petitioner here charges to be 
illegal, and alleges that said so-called ordinance is void by 
reason thereof. 

Fifthly. Because the said mayor and aldermen of the city 
of Savannah, in and by said so-called ordinance, have de- 
liberately attempted to make petitioner bear more than his 
proper proportion of the public burden, (which is common, 
and should be borne by all classes and property alike,) by 
making illegal exemptions from taxation, and unreasonable 
and illegal discriminations in favor of other classes of prop-. 
erty in said so-called ordinance mentioned, and against the 
real estate of petitioner, all of which will appear by refer- 
ence to said so-called ordinance. Wherefore petitioner says 
said so-called ordinance and fi. fa. are illegal. 

Sixthly. Because the said mayor and aldermen of the city 
of Savannah, in and by said so-called ordinance, passed in 
council on December 30, 1874, entitled “ An ordinance to 
raise revenue for the city of Savannah, etc., for the year 
1875,” and to enforce which said jf. fa. was issued and 
levied, have only imposed a tax of one per centum per an- 
num upon the gross earnings of banks and bankers in said 
city, and upon interest on notes, judgments, etc., and upon 
commissions or income derived from certain kinds of busi- 
ness specified in the fifth section of said so-called ordinance, 
for the year 1875, all of which are taxable property under 
the laws of Georgia, while taxing, under the same so-called 
ordinance, and for the same period of time, petitioner’s real 
estate at the rate of two and one-quarter per centum per 
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annum ad valorem, which discrimination petitioner avers 


is in violation of the twenty-seventh paragraph of the first 
article of the constitution of Georgia. Wherefore said so- 
called ordinance, and the ji. fa. to enforce the same, are 
illegal. 

It will be seen that these grounds, when analyzed and re- 
duced to the fewest number of propositions, amount to four : 
First, that the ordinance is void in that it contains two sub- 
jects matter; secondly;‘tiat it exempted certain property 
from taxation ; thirdfy, that it taxed real estate 24 per cent., 
and interest on bonds, notes, judgments, etc., and the gross 
earnings of banks it only taxed one per cent. ; and, fourthly, 
that it taxed incomes only one per cent., while taxing realty 
24 per cent. 

1. In respect to the first ground, we think that the pro- 
vision in the constitution in respect to the title of acts, and 
the subjects matter thereof, have no application to the ordi- 
nances of cities. The words of the constitution of 1868 
confine these requirements to the legislature, and the evi- 
dent meaning restricts them to that body, and laws passed 
by that body. It would astonish the framers thereof, as 
well as upturn ninety-nine hundredths of the ordinances of 
our municipal legislatures, to give the article the construc- 
tion desired by plaintiff in error. Code, $5056. 

2. The second ground is ruled in the case of the Mayor 
and Council of Athens vs. Long, 54 Ga., 330. It was 
there held that that corporation could exempt some prop- 
erty from any tax at all, and the two charters are alike. 

3. The third objection to the ordinance is that it taxes 
realty in the city two and a quarter per cent., while it taxed 
the interest on bonds, ete., only one per cent. 

By examining the ordinance it will be seen that in the 
former case the tax-payer is to return his property within 
ten days of the Ist of January, and what property in real 
estate he owned at that time; while, in the case of the in- 
terest and gross earnings, etc., the return is to be made quar- 
terly, and it is to embrace, not what the tax-payer had on 
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hand at the time he made the return, but what he had re- 
ceived during the quarter. So that it might be doubtful 
which tax was the heavier; at all events, it would require 
long and deep cyphering to ascertain precisely how much 
tax real estate should pay to make it equal to the tax upon 
gross earnings, interest on bonds, etc., etc., made during the 
entire year. In the case of real estate, the owner is only 
taxed on what he held on the lst of January; in the case 
of interest, gross earnings, etc., ete., the tax is on all he made 
during the whole year. It is not easy to equalize the two. 

As ruled by this court in the Athens case, “ it is impossi- 
ble that taxes shall be absolutely equal, and if there be no 
constitutional rule, the discretion to determine the objects 
and the mode of taxation must necessarily be left with that 
branch of the government to which the people have en- 
trusted the power to tax.” 

Our constitution, at the date of this ordinance, declared 
that “taxes shall be ad valorem only and uniform on all 
species of property taxed.” 

This clause admits of two constructions, one, that all 
property taxed must be taxed uniformly, at the same rate; 
the other, that each species must bear the same rate. All 
must be ad valorem; but one species may be at one rate, 
and another at another rate. 

From the language of Judge McCay, who was in the con- 
vention that framed the constitution of 1868, in the Athens 
case, it would seem that he construed it to mean that “upon 
whatever property a tax is laid, the same shall be by one 
uniform rate, according to its value.” Such is hie language, 
and by leaving out the word “ species,” so as to have made 
the sentence not read “upon whatever species of property,” 
etc., it would seem that his meaning was plain. 

So the language of Chief Justice Warner in the Augusta 
ease, 47 Ga., 562, seems equally strong, if not stronger ; 
and yet the Chief Justice meant that each species of prop- 
erty should be taxed the same rate. And, by an examina- 
tion of those cases, it will be seen that the tax complained 
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of was all a tax on personal property—-capital employed 
differently. So that the ruling in that case really is, that the 
tax upon capital—strictly so called—invested in banks, can- 
not be greater than that invested in bonds, notes, etc., ete. 

The word “species” must mean something in the con- 
stitution. Code, $5019. Otherwise the framers of that in- 
strument would have probably said, “and uniform on all 
property taxed,” instead of “and uniform on all species of 
property taxed.” The true interpretation of the clause is 
doubtful, and in case of doubt it is, perhaps, best, as we 
cannot ascertain the precise inequality in this case, to give 
the benefit of the doubt to the taxing power. Especially, 
as the Chief Justice, who delivered the opinion in the Au- 
gusta case, informs us that such was his construction and 
meaning in that case; and his language seems to me to be 
stronger than that of Judge McCay in the Athens case, who 
may have spoken in view of the facts of that case, and who 
may have held the same view. Indeed, the principle ruled 
in the Athens case breaks up the ad valorem and uniform 
system, if it be construed to be applicable to all property. 
For, if one species of property can be left out and not taxed 
at all, what reason can there be for it to be taxed less than 
another species; or rather, what right has the tax-payer on 
a different species of property to complain of a less tax on 
another species, when the tax-makers could have left out 
that species altogether, and taxed it nothing? It is better 
for him that the other species should be taxed a little than 
not at all; so that when the court decided that a municipal 
corporation might leave untaxed one species of property, 
it shut the mouth of tax-payers on other species to complain 
of a less tax than they paid on their property. In other 
words, if the corporation of Savannah could have left out 
altogether the tax on the interest on bonds, ete., and on 
gross earnings, ete., how can the plaintiff in error complain 
that it did tax these things, even though it did not tax them 
as much as it did his real estate ? 
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But suppose we should hold that the tax should be uni- 
form—at the same rate—on the bonds, etc., as on real estate ; 
how shall we equalize it? Shall we say that Mr. Waring 
shall pay less, or that the bonds shall pay more? Have we 
power to do the latter? Clearly not. We are not the tax- 
ing power. If we undertake the former, how shall we go 
about it? By what rule can we caleulate the right tax on 
the business of people, their gross earnings, the interest they 
realize from notes, bonds, etc., ete., so as to ascertain what 
they pay ad valorem, and pronounce Mr. Waring’s tax good 
and valid up to that point, and illegal beyond it? Has he 
himself paid what he admits is legal and right? Surely that 
ought to be paid before he stops the collection of the re- 
mainder. 

It seems to us that this record would involve us in inex- 
tricable trouble—to determine how much he ought to pay— 
if we adopted the construction of the constitution asked for 
by the plaintiff in error, and that it could not be calculated 
with tolerable accuracy. 

But are gross earnings and interest, coming in from any 
source, labor, capital, investment of any sort, money loaned— 
are these things property in the sense of the constitution, 
and to be taxed as real, genuine property-—such as real estate 
and personal effects,—or are these really income? Cer- 
tainly the gross earnings of a laboring man are nothing but 
his income; so, it would seem, the earnings of a salaried 
otticer are income; and, so, the income from capital em- 
ployed in a bank, or railroad, or manufactory, would seem to 
be income only. The net income, after expenses are paid, 
becomes property when invested, or if it be money lying in 

a bank, or locked upat home. But, to call it property when 
it is all consumed as fast as it arises—going on the back, or in 
the stomach, or in carriages and horses (which are taxed), or 
in travel and frolic—to call such income, so used, property, 
would seem to be a perversion of terms. 
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4. So that, perhaps, the true question is this: is income 
property, in the sense of the constitution, and must it be 
taxed at the same rate as other property ? 

It seems to us that it is not property, and it has been held 
not to be since the Hartridge case, in 8 Ga., 23. The 
legislature has taxed it differently from property from that 
day to this: Code, §§799, 804, 4847, acts of 1868, 1869, 
1871-2, etc., ete., down to this day. The fact is, property 
is atree; income is the fruit: labor is a tree; income, the 
fruit ; capital, the tree; income, the fruit. The fruit, if not 
consumed as fast as it ripens, will germinate from the seed 
which it encloses, and will produce other trees, and grow 
into more property; but so long as it is fruit merely, and 
plucked to eat, and consumed in the eating, it is no tree, and 
will produce itself no fruit. 

In view of this whole record, it is not plainly made to 
appear to us that the court below erred in sustaining this 
ordinance of the city of Savannah, as within the constitu- 
tional powers conferred upon it, and the judgment is, there- 
fore, affirmed. 


Desvercers vs. KRvuGER. 


[This case was argued at the last term and the decision reserved.] 
Upon the hearing of the writ of certiorari, if the rights of the parties 
depend upon the determination of disputed facts, the court should 
not pass final judgment, but should remand the case for a new trial. 


Certiorari. Practice in the Superior Court. Before 
Judge Tompkins. Chatham Superior Court. February 
Term, 1877. 


Reported in the decision. 
Rorvs E. Lester, for plaintiff in error. 


R. R. Ricuarps, by brief, for defendant. 














JANUARY TERM, 1878. 


Desvergers vs. Kruger. 


Warner, Chief Justice. 


This case came before the court below on a writ of cer- 
tiorari, in which the petitioner therefor complained of error 
having been committed by the county commissioners of 
Chatham county, on the trial of an application for the re- 
moval of obstructions to a private way on Liberty island, 
as provided by the 734th section of the Code. On the trial 
of the case before the commissioners, they found in favor 
of Desvergers, the complaining party, and against Kruger, 
who, it was alleged, had obstructed the private way, or road, 
leading from the north to the south side of the island. 
Kruger sued out a writ of certiorari, and the proceedings 
had before the commissioners were brought up to the supe- 
rior court for review. The court, after considering the 
same, ordered and adjudged that the finding of the commis- 
sioners should be reversed, and further ordered and adjudged 
that the defendant in certiorari had no right of way over 
the land of the plaintiff in certiorari, as claimed by him, 
and found in his favor by the commissioners. Whereupon 
the defendant in certiorari excepted. 

It appears from the record in the case, that the questions 
involved at the trial thereof were, whether there was any road 
or private way leading from the landing on the north side 
to the south side of Liberty island, and if there was, whether 
it had been used by the defendant in certiorari and those 
under whom he claimed continuously or whether its use 
had been abandoned by the defendant and those under whom 
he claimed, for such a length of time as would give to the 
plaintiff in certiorari a prescriptive title to the land over 
which the road passed, and thus bar the defendant’s right to 
use the same as a private road# Upon these several points 
in the case there was a great deal of evidence on both sides, 
which was conflicting, and the finding of the commission- 
ers from that evidence was in favor of the defendant in 
certiorari, and there is quite sufficient evidence in the record 
to support that finding, as there would have been if the 
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commissioners had found in favor of the plaintiff in certio- 
rari; but they chose to believe the witnesses of the defend- 
ant in certiorari, as they had the right to do, instead of 
those of the plaintiff in certiorari. The legal rights of the 
parties depended on the facts of the case, and the commis- 
sioners found the facts under the evidence to be in favor 
of the defendant in certiorart. Whilst we will not inter- 
fere to control the discretion of the court in reversing the 
judgment of the commissioners and granting a new trial, 
when the evidence was as conflicting as in the present case, 
still we are constrained to declare by our judgment, that 
this is not such a case in which there is no question of fact 
involved as would have authorized the court, under the 
4067th section of the Code, to make a final decision of it 
without sending it back to the tribunal below for a new 
trial. Inasmuch as the commissioners found the facts in 
favor of the defendant in certiorari, it would seem that he 
should have been entitled to a final judgment thereon instead 
of the plaintiff in certiorari, against whom the commissioners 
found, under the evidence in the record. We, therefore, 
reverse that part of the judgment of the court below which 
ordered and adjudged “ that the defendant in certiorari had 
no right of way over the land of the plaintiff in certcorara, 
as claimed by him and found in his favor by the commis- 
sioners,” and direct that a new trial in the case be had, inas- 
much as the court, in the exercise of its discretion, reversed 
the judgment of the commissioners. 
Let the judgment of the court below be reversed. 


Netson vs. Bonner, guardian. 


In view of the rule touching incomplete contracts, laid down by this 
court in this same case on a former writ of error, there was no 
error in granting a new trial on the evidence contained in the 
record. 


New trial. Before Judge Pare. Twiggs Superior Court. 
September Term, 1877. 
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Upon the second trial of this case, the jury again found 
in favor of the security, Nelson. The court, on motion of 
plaintiff, ordered a new trial, and Nelson excepted. See 
same case in 57 Ga. Rep., 483. Any further report is 
unnecessary. 


Joun Rutrnerrorp ; 8. Hatt, for plaintiff in error. 


Warrrtte & Wuirrte; R. F. Lyon; G. W. Gustin, for 
defendant. 


Biecktey, Judge. 
e 


This case, on a former writ of error, is reported in 57 @a., 
433. According to the evidence, Woodall was not entrusted 
by Bonner with any message to Nelson, nor did he deliver 
any, as purporting to come through him from Bonner. WNel- 
son made no inquiry as to what Bonner had said, or as to what 
he desired. In signing the note and entrusting Woodall 
with it for delivery, Nelson named no condition. He merely 
inguired if the old note had been taken up; and Woodall 
promised that he would take it up before delivering the new 
one. Nelson did not ask if Reynolds was to sign. He saw 
that he had not signed. If he expected the signature of 
Reynolds, why did he not show as much concern about that 
as about taking up the old note? Woodall acted as if he 
understood that Nelson was willing to be the sole surety. 
He went to Bonner and offered the note in its then condi- 
tion. Why did he so act if he did not think it was con- 
sistent with the expectation of Nelson ? 

The presiding judge committed no error in granting a new 
trial. On the facts in evidence, Woodall had authority to 
deliver the note, and Nelson was bound. Such is the true 
law of the transaction. 


Judgment affirmed. 
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Dart, trustee, vs. Mayvnew & Co. 


(This case was argued at the last term and the decision reserved. ] 


Creditors furnishing money to saw-mills have no lien thereon under 
the acts of 1868 and 1873, and the Code, section 1985; and the judg- 
ment foreclosing the same should have been vacated and set aside 
on proper motion made therefor. 


Lien. Judgments. Before Judge Harris. Glynn Su- 
perior Court. June Term, 1877. 


Reported in the opinion. 
W. J. WituiaMs, by Hoxe Saurru, for plaintiff in*error. 


GoopyEAR & Harris, for defendants. 


Jackson, Judge. 


This was a motion made by Dart, as trustee for divers 
cestut qué trusts, to set aside a judgment foreclosing a lien 
upon a steam saw-mill. The lien was for money loaned 
and advanced to purchase provisions and timber for the use 
of the saw-mill; and one of the questions made is whether, 
under the act of 1868, (Code, §1985,) the creditors who 
loaned the money have any lien upon the saw-mill. Other 
questions are made touching the mode of foreclosure, and 
the power of the trustee so to contract as to give a lien, but 
the view which we take of the point under consideration 
dispenses with the necessity of ruling the others, as it con- 
trols the case. 

By an examination of the various sections of our Code, it 
will be seen that section 1978, which gives a lien to factors, 
merchants, etc., etc., upon crops for advances, is the only 
section in which the word “ money” occurs. The other 
sections giving other liens leave out that word, and confine 
the lien to articles actually furnished, or to labor rendered, 
or something of the sort. The section which codifies the 
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act of 1868, page 135, is in these words: “ All persons furn- 
ishing saw-mills with timber, logs, provisions, or any other 
thing necessary to carry on the work of saw-mills, shall have 
liens on said mills and their products.” 

These lien laws are all derogatory to common right ; they 
all give an immediate and harsh remedy, and are all to be 
construed strictly. 

While, therefore, money is necessary, in one sense, to 
earry on the work of a saw-mill, by buying the things nec- 
essary for that work, still it is not primarily the thing neces- 
sary. It buys what is used to carry it on from others. The 
people who actually furnish the timber, or provisions, or 
other things necessary, have the lien ; the money-lender does 
not. If it had been the intention of the legislature to give 
such a lien, money would have been included under its own 
name, and not under the general words, “ or any other thing 
necessary.” The fact that “money” is expressly mentioned 
in section 1978, in regard to factors and merchants’ liens on 
crops, and left out of $1985, in the case of saw-mills, strength- 
ens this position; and the position becomes still stronger 
when we note the additional fact that “other articles of ne- 
cessity” are words used in §1978, though “ money ” be in the 
section, just as “any other thing necessary” are used in 
section 1985. 

In 49 Ga., 604, it was held that an attorney’s fee, though 
stipulated for in the lien, could not be collected, thuugh 
that was a factor’s lien, and the suit was on the note and 
not to foreclose the lien; and though “money” had then 
been included in the liens of factors—so strictly have these 
acts been construed. 


This view is strengthened still more when we remember 
that the act of 1866, which first gave a lien to factors, etc., 
etc., did not have the word “money” in it, (see Irwin’s 
Code, §1977, and acts of 1866, p. 141); and when the act of 
1873 was passed, embracing most of the liens created by 
law, the lien of factors ete., on growing crops and the 
saw-mill liens included, the word “money” was added to 
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the factors’ lien on crops, and left out of the provision on 
saw-mills still. See acts of 1873, p.42. And there is little 
doubt, perhaps, that this addition of the word “money” 
to the lien of factors for advances was superinduced by 
the decision of this court in Saulsbury, Respess & Co., 
vs. Eason and others, in 47 Ga., 617. However that may 
be, the cases, three of them, last cited from the 47 Ga., 
rule this case. There it was held that “the lien given by 
the act of 1866 to merchants and factors upon growing crops 
for provisions and commercial manures furnished, does not 
extend to a case where a lien is claimed for money advanced, 
with which the planter is to purchase provisions and com- 
mercial supplies; and a note given for money, which upon 
its face recites that the money is to be used to purchase pro- 
visions, does not create a debt securable by the lien pro- 
vided for by said act.” The court there says: “ These liens 
are of a very summary character—hard on the man who 
gives them, and very partial to a particular class of creditors. 
We are not disposed to extend them beyond their letter.” 
The principle there decided rules this case. 

Inasmuch as the court below overruled the motion to set 
aside this judgment of foreclosure on this saw-mill for 
money, we reverse the judgment and direct that the judg- 
ment of foreclosure be set aside and annulled. 

Judgment reversed. 


Kine vs. Parte. 


That intestate sold certain personalty of complainant, agreeing to invest 
the proceeds in a home for her, but, instead, bought property in his 
own name, and his administrator has disposed thereof, rendering 
identification impossible, gives no ground for equitable relief. Rem- 
edy at law complete. 


Equity. Before Judge Harris. Dooly Superior Court. 
September Term, 1877. 


Reported in the decision. 
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J. L. Toorz; C. C. Duncan, by brief, for plaintiff in 


error. 


S. Hatt; J. H. Woopwarp; W. Ira Brown, for de- 
fendant. 


Warner, Chief Justice. 


The complainant alleged in her bill, that J. A. G. King, 
the defendant’s intestate, on the 14th of December, 1866, by 
her permission, sold certain personal property of hers, to the 
amount of $322.85, which sum she allowed him to keep, with 
the express understanding and agreement, that he would 
invest the same ina home for complainant, and stock to 
work it, in the county of Dooly, which he failed to do, but 
fraudulently purchased land and stock with it, and took the 
title thereto in his own name, and it is now impossible for 
her to trace the property so purchased by him with said 
fund; that the defendant, as administrator, has sold all the 
property of his intestate; wherefore she prays that he may be 
decreed to pay to her the said $322.85, with the lawful in- 
terest due thereon. The defendant demurred to the com- 
plainant’s bill for want of equity, which was sustained by 
the court, and the complainant excepted. The case made 
by the complainant’s bill shows that she had a plain, ade- 
quate, and complete remedy in a court of law; therefore 
there was no error in sustaining the defendant’s demurrer 
thereto. 

Let the judgment of the court below be affirmed. 


Reepy vs. Brunner & Co. 


1. On a general exception to the whole charge of the court, no question 
arises but whether the whole charge is erroneous. 

2. Where the maker of a promissory note, payable to a certain person 
or bearer, on being inquired of by a third person to whom the 
payee had offered, after its dishonor, to sell it, answered that it was 
all right, and that he would pay it, and thereupon the purchase was 


7 
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made and the price paid, the maker is estopped from setting up 
failure or want of consideration, or any other equity existing be- 
tween himself and the payee, to an action brought upon the note by 
the purchaser or his privies. 


Practice inthe Supreme Court. Charge of Court. New 
trial. Estoppel. Before Judge Crawrorp. Talbot Supe- 
rior Court. March Term, 1877. 


Brunner & Co. brought complaint against Reedy on 
a note dated February 6, 1874, payable three days after 
date to Thomas Reedy or bearer, for $102.21. The de- 
fendant pleaded the general issue—failure and want of con- 
sideration. 

The material facts developed by the testimony are stated 
in the opinion. The jury found for the plaintiffs. The 
defendant moved for a new trial, because the verdict was 
contrary to the law and the evidence. The motion was 
overruled and he excepted. 

Incorporated in the bill of exceptions is the entire charge 
of the court.. Following the assignment of error on the 
overruling the motion for new trial, is this language : “ And 
defendant also excepts to the charge of the court, and assigns 
the same as error.” 


Marion Beruune; Hartoner & Gorrontus, by W. A. 
Lrrrts, for plaintiff in error. 


Martin & Moumrorp, by brief, for defendants. 
Buiecktey, Judge. 


1. The Code (section 4251) requires that the errors alleged 
shall be plainly specified. Where the charge of the court 
consists of numerous propositions, a general exception to 
the whole charge is sustainable only where the entire charge 
is erroneous—where the charge is a mass of error, with no 
leaven of truth. This has been ruled several times—14 
Ga., 404, and subsequent cases. Such an exception makes 
the single question whether the whole charge is erroneous. 
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2. If the jury believed the testimony most favorable to 
the plaintiffs below (and they evidently did), the verdict 
was correct on both law and fact. The note being past due, 
the payee offered it for sale. The person to whom it was 
offered, went to the maker and inquired concerning it. The 
maker answered that it was all right, and that he would pay 
it. Acting upon this clear and explicit answer, the indi- 
vidual to whom the answer was made purchased the note 
and paid value for it. Under him the plaintiffs below 
afterwards acquired their title ; so the record clearly indi- 
cates, though the fact is not directly stated. The jury had 
data before them from which they could infer it. The 
maker of the note is estopped from using the defense which 
he now sets up. He cannot use it against the person who 
purchased on the faith of his statement, nor against the 
privies of that purchaser. 19 Wend., 557; 21 Zb., 172; 10 
Gill & J., 405 ; 5 How. Miss., 471; 18 Vt., 371; Works on 
Estoppel, generally. 
Judgment affirmed. 


Tue Mayor, erc., or Brunswick, vs. Faun. 


[This case was argued at the last term and the decision reserved. ] 


The clerk and treasurer of the city of Brunswick was imprisoned on 
charge of a criminal offense, and the mayor and council elected an- 
other in his stead for the balance of his term. The grand jury found 
the bill of indictment true against him, but he was acquitted of the 
crime by the traverse jury,and thereupon sued on an account for 
the remainder of his annual salary: 

Held, that he cannot recover the salary ; but if wronged by anybody 
in the criminal charge and its consequences, he must sue for the 
tort. 


Criminal law. Contracts. Municipal corporations. Be- 
fore Judge Harris. Glynn Superior Court. November 
Adjourned Term, 1876. 


Reported in the opinion. 
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The Mayor, etc., of Brunswick, vs. Fahm. 
Mexsuon & Smrru, for plaintiff in error. 
Goopyrar & Harris, for defendant. 


Jackson, Judge. 


This was an action brought by Fahm against the city of 
Brunswick, for balance of wages due him as clerk and 
treasurer for the year 1875. 

Some time about the first of September, 1875, Fahm was 
indicted at the prosecution of the mayor for forgery, and a 
true bill was found against him in November, 1875. In the 
spring of 1876, he was acquitted of the offense, and straight- 
way sued the city for the unpaid part of the wages for the 
civil or municipal year 1875. He recovered a verdict, and 
the city moved for a new trial, which was refused, and the 
city excepted. 

It appears from the record that Fahm was elected to the 
office for the year beginning 19th January, 1875, and end- 
ing 19th January, 1876. When he was prosecuted by the 
mayor, he was imprisoned for some two or three weeks, and 
another elected in his stead to fill the office; and, in the 
view we all take of the case, it is unnecessary to consider 
and decide but one question made in the-motion for a new 
trial, and that is, that the verdict is contrary to law. 

Fahm had no right, in law, to recover in the action for 
his salary, because the mayor and council had the right to 
dispense with his services, and to elect and employ another 
man under the facts disclosed in the record. 

If he was regularly dismissed by the council after trial, 
the judgment, not having been taken up by certiorari, con- 
cludes him, as decided in the case of Queen vs. The City 
of Atlanta, 59th Ga., 318. If the mayor and coun- 
cil dismissed him without trial—merely as _ execu- 
tive and not judicial officers—the facts, we think, make 
such a case as justified them in so dealing with him. He 
was put in jail under charge of a penitentiary offense; the 
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evidence was strong enough to induce the grand jury to find 
a true bill against him, and the municipal government was 
authorized to dispense with his services and employ another 
man. He was afterwards acquitted, it is true; but there 
was probable cause to support the act of the municipality. 
The city government must go on, and cannot without offi- 
cers; and when one in office is thrown into prison and 
thereby incapacitated to discharge its duties, another must 
be elected, and this is what the council did. 

So that Fahm cannot recover his salary. If he was ma- 
liciously prosecuted and falsely imprisoned, he has his rem- 
edy for the tort against the wrong-doers whoever they may 
be, and must seek redress in that way. 

We reverse the judgment and direct a new trial. 


Dover vs. HarrE.LL, executor. 


Where it appears from the clerk’s entry onthe bill of exceptions, 
that it was filed more than fifteen days after it had been certified, 
this court will not hear aliwnde evidence contradicting or explaining 
the entry. 


Practice in the Supreme Court. January Term, 1878. 


Reported in the decision. 
Arnotp & Arnotp; W. K. Moors, for plaintiff in error. 


J. A. W. Jonnson ; Fars & Miner, by Z. D. Harrison, 
for defendant. 


Warner, Chief Justice. 


When this case was called for a hearing in this court, a 
motion was made by the defendant in error to dismiss it, on 
the ground that the bill of exceptions had not been filed in 
the clerk’s office of the superior court within the time pre- 
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scribed by the statute. It appears from the bill of excep- 
tions, that it was signed and certified by the judge on the 
25th of September, 1877, and service acknowledged thereon 
on the 26th of September, 1877, but was not filed in the 
clerk’s office until the 16th of October, 1877—more than 
fifteen days after the bill of exceptions had been certified 
and signed by the judge (to wit: twenty-one days). The 
plaintiff in error asked for time to show that the bill of 
exceptions had been handed to one of the counsel for the 
defendant in error to be filed in the clerk’s office, and that 
it was his fault that it was not filed in time. 

This court has uniformly required, from its first organiza- 
tion, that the evidence of the service and filing of the bill of 
exceptions must appear gn the bill of exceptions itself (which 
is made, by statute, the writ of error which brings the 
case up to this court), and has steadily refused to hear evi- 
dence aliuwnde the record in relation to the service or filing 
of the same. If the rule was otherwise, a great portion of 
the time of the court would be occupied in the examination 


of witnesses, and hearing conflicting evidence upon collateral 
questions in relation to the conduct of the parties and their 
counsel in bringing cases before this court. The only wise 
and safe rule is to adhere to the well-established practice in 
such cases, as we now do, and dismiss the plaintiff’s writ of 


error. 


NEAL vs. Gorpon. 


. Judgment being rendered in attachment, against the security on 
replevy bond, jointly with the principal, and the attachment being 
void by reason of a fatal defect in the affidavit apparent on the face 
thereof, the judgment will be arrested as to the security, un motion 
made at the same term of the court, notwithstanding a previous mo- 
tion to dismiss the attachment for the same cause, had been made by 
the principal, and denied. 

. The ground of attachment must be sworn to positively, and the lan- 
guage used must be such as not to leave it doubtful whether this requi- 
sition has been complied with. Affidavit by the creditor’s attorney, 
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that, ‘‘to the best of his knowledge and belief,” the indebtedness ex- 
ists, and that the debtor resides out of this state, is ambiguous, and 
therefore insufficient to warrant an attachment grounded on non- 
residence. 


Attachments. Replevy bond. Principal and security. 
Judgments. Before Judge McCurcnen. Catoosa Superior 
Court. August Term, 1877. 


Attachment was sued out by Neal against Gallaher, based 
on an affidavit as set forth in the second head-note. A levy 
was made and the property replevied by Gordon’s becom- 
ing security. When the case was called a motion was made 
to dismiss the attachment by the defendant because of the 
insufficiency of the affidavit. It was overruled and the case 
proceeded to trial. The plaintiff recovered, and a judgment 
was rendered against the defendant and the security on the 
replevy bond. At the same term of court the security moved 
in arrest of judgment, upon the same ground previously re- 
lied upon by the defendant. The motion was sustained, 
and the plaintiff excepted. 


W. H. Payne; Suumare & Witttiamson, for plaintiff in 
error. 


A. H. Gray; R. J. MoCamy, by brief, for defendant. 


Bieckey, Judge. 


1. The security on replevy bond in attachment, has no 
opportunity to defend during the trial. He is bound by 
the judgment, if the judgment is legal; but there can be 
no legal judgment as to him where the attachment is void. 
An adverse ruling, made on the motion of the principal to 
dismiss the attachment, is not conclusive upon the security. 
A motion by the latter in arrest of judgment as to himself, 
will be. entertained if made at the same term of the court. 

2. The ground of attachment must be sworn to positively, 
though the debt may be sworn to in a more qualified man- 
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ner. 9 Ga., 598. The language used in the affidavit must 
be such as not to leave it doubtful whether the oath is posi- 
tive or not. The requisite of positiveness forbids all ambi- 
guity. What is ambiguous is not positive. An aftidavit 
by the creditor’s attorney, that, “ to the best of his knowl- 
edge and belief,” the indebtedness exists, and that the debtor 
resides out of this state, is ambiguous; for the phrase, ‘‘ to 
the best of his knowledge and belief,’ may qualify both 
propositions. On an indictment for perjury, the affiant 
would be protected as to either proposition by the qualify- 
ing words. These words are a canopy to cover him; and 
will serve for shelter, no less as to the ground of attachment 
than as to the fact and the amount of the indebtedness. 
But in swearing to the ground of attachment, the affiant 
must expose himself fully. He must commit himself abso- 
lutely. The judgment was properly arrested. 

Cited for plaintiff in error: Code, §$3282-3; 36 Ga., 
89; 26 7b. 514; 44 Jb. 454; Code, §4, (paragraphs 1 
and 6). 


Cited for defendant in error: Chitty’s Pleadings, 237; 
Stephen’s Pleadings, 378; 5 Conn., 422; 9 Ga., 598; 28 
Ib., 351; 54 7b., 678; 53 7b., 558; 52 Jb., 332; 48 J6., 
12; 44 Jb. 454; 18 Zh, 287; 19 7b., 223; 30 Zd., 938; 
Code, §204. 

Judgment affirmed. 


Brown vs. Driaeers ef al. 
[This case was argued at the last term and the decision reserved. ] 


An exemplification, or certified copy of the plat of homestead and 
schedule of personalty, set apart by the ordinary and approved by 
him, certified by the clerk of the superior court of the county where 
the same are recorded, is only secondary evidence under sections 
3816 and 3817 of the Code ; and such certified copy is not admissible 
in evidence until the original, which should be in the possession of 
the party claiming the homestead, is accounted for. 
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Evidence. Homestead. Before Judge Tompkins. Bul- 
loch Superior Court. March Term, 1877. 


Reported in the opinion. 


A. B. Surru ; R. E. Lesrex, for plaintiff in error. 


P. W. Metprm, for defenaants. 
Jackson, Judge. 


This was a bill filed by Mrs. Driggers and children, to 
set aside a deed made by Mark Driggers and wife to Brown, 
for a tract of land alleged to be the homestead of the family. 
The defendant answered denying that the homestead was 
valid, and putting in issue the allegations of the bill in 
general. 

The jury, under charge of the court, found for complain- 
ants; a decree was entered accordingly, and Brown moved 
for a new trial. The motion was overruled and he ex- 
cepted. 

The case turns on a single point. The court admitted in 
evidence a certified copy of the plat of the homestead from 
the clerk’s office of the superior court of Bulloch county, 
and the question is, was it properly admitted over the objec- 
tions of the defendant. 

That depends, in our judgment, solely upon the question 
whether the original was an office paper, or the private 
muniment of title of the complainants. If it was an office 
paper it was properly admitted without the application to the 
ordinary and without the other papers in his office ; if it was 
a private paper belonging to the complainants as evidence of 
their title, the original in their possession, or which should 
be in their possession, is the better and higher evidence, 
and the copy record is not admissible until that original is 
accounted for. 

Section 3816 of the Code is in these words: “ The certifi- 
cate or attestation of any public officer, either of this state 





116 SUPREME COURT OF GEORGIA. 
Killen vs. Compton e¢ al. 


or any county thereof, shall give sufficient validity or 
authenticity to any copy, or transcript of any record, docu- 
ment, paper, or file, or other matter or thing, in their respec- 
tive offices, or pertaining thereto, to admit the same in evi- 
dence in any court of this state.” 

The next section, 3817, declares that “such exemplifica- 
tions shall be primary evidence as to all records, or other 
things required by law to remain in such offices, but only 
secondary evidence of such documents as, by law, properly 
remain in possession of the party.” 

The act of 1877, page 18, makes-this “record or certified 
transcript of the same, etc., competent evidence in all the 
courts of this state”, but whether primary or secondary 
evidence is not declared ; so that whether it is primary or 
secondary evidence still depends on the sections of the Code 
just cited. 

There is no law which requires the original schedule and 
plat, marked approved by the ordinary, to remain in the 
office of the clerk of the superior court ; on the contrary, it 
would seem to be, by law, appropriately left with the oceu- 
pants of the homestead as their title, or the evidence there- 
of, to their home, and the articles exempted therein. And 
such we learn is the practice in the courts of ordinary and 
with the clerks of our superior courts. The record does not 
disclose the fact that the original was destroyed, or lost, or 
otherwise unavailable, so as to introduce the secondary 
evidence. Without such proof of loss or destruction of 
the primary evidence, the secondary was inadmissible. 
There must therefore be a new trial. 

Judgment reversed. 


KiLuen vs. Compton et al. 


1. A defendant in ejectment, on filing a disclaimer of title and right 
of possession, and a denial of actual possessession, is not entitled to 
have the action dismissed as to him. The plaintiff may prove that 





JANUARY TERM, 1878. 117 
Killen vs. Compton ef al. 


he was in actual possession, and then take a verdict on the disclaimer 
of title. 

. The effect of such disclaimer is to relieve the maker from future 
costs. 

. Where a declaration in ejectment was served upon one to whom no 
process was directed, he did not thereby becomea party. The proper 
motion as to him was, not to dismiss the suit, but to vacate the en- 
try of service. 

. Even though errors may have been committed, if the record shows 
the final judgment to have been a non-suit, which was not objected 
to by the defendant, a new hearing will not be ordered on his ex- 
ceptions to rulings made in the progress of the trial. 


Ejectment. Practice in the Superior Court. Process. 
Parties. Practice in the Supreme Court. Before Judge 
Kippoo. Terrell Superior Court. November Term, 1877. 


Reported in the decision. 
Samuet D. Irvin, for plaintiff in error. 


J. G. Parks; D. A. Vason; Hoyte & Gusrry, for de- 
fendants. 


Warner, Chief Justice. 


This was an action of ejectment brought by the plaintiffs 
against Richard Roe, casual ejector, T. N. Killen, ten- 
ant in possession, and W. S. Holt, president of the 
Southwestern Railroad, to recover the possession of 
a lot of land therein described. The original process 
only required the defendant, Killen, as the tenant in 
possession, to appear at court and answer the plaintiffs’ de- 
mand. This process was served on the defendant, Killen, 
on the 17th of April, 1876. On the 2d of May, 1876, a 
copy of the writ was served, as appears by the sheriff's re 
turn, on Wm. S. Holt, president Southwestern Railroad 
Company. The defendant, Killen, filed a plea under oath, 
in which he alleged that he was not, at the commence- 
ment of said action, and had not been for twelve months pre- 
vious thereto, the tenant in possession of the premises sued 
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for, and disclaimed title and right to the possession of the 
same, and thereupon moved the court to dismiss the plain- 
tiffs’ action, which motion the court overruled, and the de- 
fendant excepted. The defendant then made a motion to 
dismiss the motionas to Holt, on the ground that no process 
had been issued from the court against him, which motion 
the court overruled on the ground that he was not a party 
to the suit; but how far he would be bound by the judg 
‘ment, having been served with a copy of the writ, was an- 
other question that could not be considered on a motion to 
dismiss, and ordered the case to proceed, whereupon the de- 
fendant excepted. It appears from the record of the case, 
that in the further progress of the trial, the plaintiffs were 
non-suited, and that was the final termination of it, so far 
as it appears from the record and bill of exceptions in this 
case. 

1, 2. There was no error, however, in refusing to dismiss 
the plaintiffs’ action as to Killen, upon his disclaimer of title 
and right of possession, or his denial of possession. The 
plaintiffs had the right to prove that he was in possession of 
the premises sued for, notwithstanding the defendant’s de 
nial of that fact in his plea, and take a verdict therefor upon 
the defendant’s disclaimer, who would not have been liable 
for any future cost after the filing of his disclaimer. Code, 
§3361. 

3. The court did not err in refusing to dismiss the case as 
to Holt for the reason stated, that he was no party, not hav- 
ing been served with process as required by law. The 
proper motion would have been to have vacated the entry 
of service of a copy of the writ upon Holt by the sheriff, 
inasmuch as it does not appear that there was any process, 
or order of the court, auéhorizing him to make it. 

4. But the defendant in the court below, and plaintiff in 
error here, could not have been hurt if the rulings of the 
court complained of had been erroneous, for the reason that 
the plaintiffs’ case was non-suited. If the plaintiffs in the 
court below had excepted to the ruling of the court in grant- 
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ing the non-suit, then the defendant could have filed his 
cross-bill of exceptions, if he desired to have the alleged 
errors complained of considered and decided, notwithstand- 
ing the final judgment in the case was in his favor; but there 
is nothing in this record going to show that the plaintiffs 
excepted to the judgment of the court non-suiting their case, 
and there being no judgment against the defendant in the 
court below to be affirmed or reversed, let the writ of error 
be dismissed. 


McDape vs. Tue Groreta Rattroap Company. 


Under the evidence, and the law applicable thereto as heretofore ex- 
pounded by this court in this same case, the grant of a new trial, 
on even a third verdict for the plaintiff,followed legally and logi- 
cally. It would have been an improper exercise of discretion not to 
grant it. In this state, the employee of arailroad company who 
receives a physical injury, partly by his own fault, and partly by 
the fault of other servants or employees of the company, cannot 
recover. 


Railroads. New trial. Before W. L. Catnoun Esq., 
Judge pro hac vice. DeKalb Superior Court. September 
Term, 1877. 


Report unnecessary. 


Jno. T. Gurenn; Joun A. Srepuens; L. J. Wun, for 
plaintiff in error. 


CanpLer & Tuomson ; Henry Hittyer, for defendant. 


Biecktey, Judge. 


The law of this case was settled in 59 Ga., 73. A third 
verdict for the plaintiff has no sacredness, where the law is 
against a recovery. It is impossible for the employee of a 
railroad company to maintain an action for a personal injury, 
unless he was himself free from fault. The fault of the 
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plaintiff, in view of his obligation to obey orders, is not a 
doubtful question. In a land of law, there is protection to 
a corporation as well as tothe poorest citizen. The presid-— 
ing judge performed his duty in granting a new trial. We 
shall support him. 

Judgment affirmed. 


Tuompson vs. THE CentTrRAL Raiiroap. 
[This case was argued at the last term and the decision reserved. ] 


The first grant of a new trial by the presiding judge, on the ground that 
the verdict is against the weight of the evidence, will not be reversed, 
unless the discretion with which the law invests him has been mani- 
festly abused ; and as this is a suit for personal injuries, and the 
plaintiff is dead, and the case must be tried again, the action abates 
on its return to the court below. 


New trial. Actions. Abatement. Before Judge Tomp- 
kins. Chatham Superior Court. May Term, 1876. 


To the report contained in the opinion it is only necessary 
to add the following: Thompson, an employee, brought 
case against the Central Railroad for an alleged 
injury resulting from the negligence of other employees 
of the road. The evidence showed that he was be- 
side the track, engaged in coupling cars; that four men, 
in the employment of the company, came along the track, 
carrying a heavy iron bar; and that they let it fall on plain- 
tiff ’s shoulder, he being on a slightly lower level than they. 
Injury, etc., was shown. There was some evidence tending 
to show that the injury was the result of an accidental 
stumble on the part of one of those who carried the bar, and 
did not result from negligence. 


Mertprm & Apams, for plaintiff in error. 


A. R. Lawton, for defendant. 
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Jackson, Judge. 


This case was before this court before—reported in 54 
Ga., 509. The court below had granted a non-suit because 
Thompson was not injured by the running of the trains 
—the proof being that he was injured by certain employees 
of the company letting fall upon him a bar of iron, when he 
was also an employee (a switchman), but wholly discon- 
nected with the moving the iron by the employees who 
hurt him; though all were at work in the same yard of 
the company. This court reversed the judgment of non- 
suit, holding that the company was liable if their employees 
were at fault, and that as Thompson was not employed in the 
same business with those who hurt him, the presumption 
was against the company. 

On the trial of the case sent back, and now again here, 
the jury found for the plaintiff $3,750.00. 

The court set aside the verdict and granted a new trial, 
on the ground that the testimony made a case rather of 
accident than of fault by any one, or negligence on either 
side. In granting the new trial the court also expressed 
some views of the law at variance with our view that the 
presumption was against the company; but put its grant of 
the new trial on the ground that the evidence of unavoid- 
able accident preponderated. After the judgment of the 
court setting aside the verdict and granting a new trial, the 
ease was brought to thiscourt by Thompson on the ground 
that the court erred in the grant of the new trial. Pending 
the case in this court, and after the bill of exceptions was 
filed and supersedeas granted, Thompson died, and the 
question is made that, as this was a personal action, it died 
with him; and when his administrator was made a party in 
this court the point was reserved. So that the questions 
are: does the action abate by his death, as the case now 
stands in this court ? or will it abate if this court shall reverse 
the judgment setting aside the verdict, leaving the 
judgment upon the verdict as it stood before new trial 
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granted? or, will it abate if the judgment of the 
court below is affirmed, and the case shall stand for a new 
trial ? 

I am of opinion myself that the action does now abate. 
So long as the action remains pending in any court having 
jurisdiction thereof, before final judgment, if the plaintiff 
dies, the action abates. Final judgment, in any view of the 
law, is the judgment which is finally pronounced after the 
case has gone through all its stages of action in every court 
which deals with it, whether the jurisdiction be original or 
appellate, or, if appellate, whether brought up by appeal, 
properly so-called, or by writ of error. I base my judg- 
ment on the Code, §2967 ; 9 Ga.,69; 11 Ga.,151; 26 Ga., 
246. No benefit resulted to this tort-feasor from the tort; 
therefore, by the express provision of section 2967 of the 
Code, the action, if an action, abated. 

Well, if it be not an action, I cannot detine it. I think it 
is the continuance in court of the action for personal injury, 
begun in the court below, brought to this court once before, 
sent back again to that court, tried again there, and now 
brought again here; and all the time an action, and an ac- 
tion for damages for tort to Thompson’s person by the 
Central Railroad, was pending, and is pending. 

My brother Bleckley is of the opinion that the case does 
not abate here and now; but that if we affirm the judg- 
ment below, which granted the new trial, that it will then 
abate ; but if we reverse that judgment, and leave the judg- 
ment on the verdict standing, it will not abate there ; while 
the chief justice rather inclines to the view taken by Judge 
Bleckley. The case, in that view of it, istaken without the 
adjudications of this court in ordinary appeals in the cases 
cited, because this case is not brought here by appeal but by 
writ of error—the jurisdiction of this court being confined 
to the errors complained of, and the whole case not being 
brought up to be tried on its merits de novo, but simply to 
have the errors corrected. My view is, that this court is, to 
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all intents and purposes, an appellate court; that the whole 
record is brought up, and that the court is empowered to 
grant, aud frequently has granted, final judgments and de- 
crees—writing off so much money from a verdict, or direct- 
ing it done, under penalty of a new trial, providing for 
amendments below, ete., ete. 

All the court, however, are agreed, that if the action go 
below again, to be tried over, it will abate; and that makes 
it necessary to ascertain whether it shall be tried over, and 
that turns upon an affirmance of the judgment. If the 
judgment below be affirmed, the case will stand for trial, 
and then abate. 4 

The court think that this case falls within the principle so 
often ruled, that we will not control the discretion of the 
court below in the grant of a first new trial by the presid- 
ing judge, on the facts; and as the circumstances of the: 
case. to say the least, go far to show that the hurt was occa- 
sioned by an accidental stumble of one of the employees, 
the judgment is affirmed, and on its return, the action, 
standing for a new trial, will abate. 

Judgment affirmed. 


Tison et al. vs. Myrick et al. 


Where a motion for new trial, by order, was to be heard at an adjourned 
term of court, and the judge was providentially prevented from then 
hearing it, he had no authority to dispose of the motion in the suc- 
ceeding vacation. 


Practice in the Superior Court. Newtrial. Before Judge 
Harris. Worth Superior Court. October Term, 1876. 


Reported in the decision. 
H. Morean; Srrozer & Sarru, for plaintiffs in error. 


L. D. C. Warren, for defendants. 
8 
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Warner, Chief Justice. 


When this case was called on the docket for a hearing, 
the defendant in error made a motion to dismiss it, on the 
ground that the judge had no legal power or authority to 
hear and grant the motion for a new trial at the time the 
refusal to doso is complained of. It appears from the record 
and bill of exceptions, that the case was tried in the county 
of Worth, at the October term of the court, 1876; that a 
motion for a new trial was made, and, by the agreement of 
counsel on both sides, it was ordered by the court that de- 
fendants’ counsel might file a brief of the evidence and rule 
nist, and the motion be heard before the judge at the ad- 
journed term of Dougherty superior court, or the 5th 
Monday in October, 1876; that at said adjourned term of 
.Dougherty superior court, the judge was absent from prov- 
idential cause, and the case, in the words of the bill of ex- 
ceptions, “stood over.” Afterwards the judge, by appoint- 
ment, on the 26th of July, 1877, heard the motion for a 
new trial and refused it. 

The order of the court to hear the motion for the new 
trial at the adjourned term of Dougherty superior court, 
expired, according to the terms thereof, with the adjourn- 
ment of that adjourned term of that court. What legal 
power or authority the judge had to take up the case in va- 
cation on the 26th of July, 1877, more than eight months 
after the time appointed for the hearing thereof by the orig- 
inal order of the court had expired, is not at all apparent to 
us, but, on the contrary, the judge was prohibited by the 
249th section of the Code from exercising any power out of 
term time except the authority is expressly granted, and 
that may have been the reason why the judge refused the 
motion. 

Let the writ of error be dismissed. 
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Mappox vs. STEPHENSON. 


. The controversy being between partners in the business of farming, 
one of whom had the sole management, gathered the crop, sold it, 
and received the proceeds, and a material question being what 
amount of cotton was produced and should have been gathered and 
sold, evidence was admissible to show that the stalks of the partner- 
ship year indicated as good or better crop than was produced ona 
part of the same land in the year following, and that the yield in the 
latter year was so much. 

. Accounts between partners are to be adjusted on principles of equity; 
and where the evidence is conflicting, and the jury have rendered a 
verdict substantially correct on the hypothesis that the plaintiff's 
evidence was trustworthy and the defendant’s not, and the presiding 
judge has refused a new trial, the supreme court will not interfere. 

. Newly discovered evidence, without the usual affidavits, should be 
disregarded. 


Partnership. Evidence. New trial. Newly discovered 
evidence. Before Judge Hatt. Spalding Superior Court. 
August Term, 1877. 


Stephenson brought complaint against Maddox on an ac- 
count for $557.51, balance due him from proceeds of crops 
raised during the year 1875 by plaintiff and defendant as 
partners, and sold by the latter. The defendant pleaded 
the general issue and set-off. 

In the course of the trial, plaintiff proved that, from the 
appearance of the cotton stalks of the year 1875, the crop 
on the land was equally as good as that raised the succeed- 
ing year, if not better; also showing what was raised during 
the year 1876. To this evidence defendant objected, but it 
was nevertheless admitted. 

The jury found for the plaintiff $100.00, with interest 
and costs. The defendant moved for a new trial because 
of the admission of the above stated testimony, because the 
verdict was contrary to law and evidence, and because of 
certain newly discovered evidence. 

The last ground was supported by no affidavits. The 
motion was overruled, and the defendant excepted. 
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Speer & Srewart, for plaintiff in error. 
Boynton & Dismuxe; E. W. Hammonp, for defendant. 


Buecktey, Judge. 


1. Evidence that the stalks on the land in the year during 
which the partnership planted were such as to indicate as 
good or better crop than was produced on a part of the 
same land in the succeeding year, was admissible, there being 
evidence to show what the actual yield was in the latter 
year. 

2. Accounts between partners are to be adjusted upon 
the principles of equity. The evidence was conflicting, 
and the jury rendered a verdict substantially correct, if the 
plaintiffs evidence was trustworthy, and the defendant’s 
not. The presiding judge refused a new trial. We will 
not interfere. 

3. Newly discovered evidence is nothing without the 
usual affidavits. 

Judgment affirmed. 


Sanpers ef al. vs. Tue Strate or GEORGIA. 


1. Where a plea in abatement, that a grand juror to the bill of indict- 
ment was not on the regular list of grand jurors of the county, was 
considered as a sort of oral demurrer, and the facts in the record 
make a confused case of two men called Cas. Brannan, living in the 
county, one on the list and the other not, and the one said to be the 
man not on the list was on the jury, and the court overruled the plea, 
upon what ground is not disclosed in the record, this court will not 
interfere to grant a new trial. Such proceeding should be in writing 
and regular, or, at all events, when brought here for review, the 
error should be made plainly to appear. 

. When armed men, without any authority of law, invade the prem- 
ises of a citizen in a violent and tumultuous manner, in order to 
search the premises, they may be guilty of riot, though the citizen, 
from policy, invite them into his house to breakfast and otherwise 
treat them hospitably, in order to get them off as speedily and as 
easily as possible. 
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Jurors. Practice in the Superior Court. Criminal law. 
Before Judge Bartierr. Wilkinson Superior Court. Oc- 
tober Term, 1877. 






Reported in the decision. 


J. W. Linpszy, by brief, for plaintiffs in error. 






J. W. Preston, solicitor general; Jackson & Lumpxin, 
for the state. 





Jackson, Judge. 










The plaintiffs in error were indicted for riot and found 
guilty; they moved for a new trail; their motion was over- 
ruled, and they excepted. 

The new trial was demanded on two grounds: First, that 
a certain plea or demurrer in abatement was not allowed ; 
and, secondly, because the verdict was against the decided 
weight of the evidence, and against the law. 

1. In respect to the first ground, it must be observed that 
the plea never was filed, never was in writing, and is not 
yet reduced to writing. It was agreed to be heard and 
passed upon by the court as a demurrer, according to the 
statement in the bill of exceptions; but the court did not, 
it appears, waive that it should be reduced to writing, 
and, for aught that appears in the record, it may have been 
overruled because it was not reduced, whether regarded as 
a plea or special demurrer, to writing. It was to the effect 
that there were two men, known as Cas. Brannan, in the 
county, one of whom was on the grand jury list, and the 
other not; and that the wrong man got on the jury. 
One was Wilson C. Brannan and the other Caswell H. Bran- 
nan—one commonly called little Cas. Brannan, and the other 
young Cas. Brannan. Twenty-three names appear on the 
indictment; so that it is improbable that the defendants 
were hurt, even if young Cas. was on instead of little Cas. ; 
but where the plea was not in writing, nor the demurrer, if 


























128 SUPREME COURT OF GEORGIA. 


Sanders e¢ ai. vs, The State. 





demurrer was allowed, (though we do not exactly under- 
stand how,) we cannot say that the court erred in overrul- 
ing the plea, or demurrer, whichever it was. A party com- 
plaining to this court, especially on a matter purely techni- 
cal, must make it plainly appear that error was committed 
by the presiding judge in the court below. 

2. The facts make a weak case of riot. It seems that the 
defendants convicted, with others not convicted, assembled 
at a house in the county of Wilkinson. All were armed. 
The owner of the house saw they were bound to go in, and 
invited them in. They were in search of somebody they 
thought there, but had no warrant. It was quite early and 
the family were ‘just getting up; were invited to eat break- 
fast there, and behaved rudely at the table. The man of 
the house was frightened, and tried to pacify them, and 
hence invited them in and gave them breakfast. Madea 
fire first for them in the yard, and then, on account of their 
boisterous manner in the lane farther off, he offered after- 
wards to assist in search of the man they were. hunting, 
when it turned out that they suspected him of harboring 
him, and for that reason came to his house without warrant, 
and acted thus rudely and boisterously. This is the sum of 
the evidence. It makes rather a weak case of riot; but, 
perhaps, serious consequences were prevented by the pru- 
dence of the man whose premises were thus rudely invaded 
by a crowd of armed and boisterous men, without authority 
of law, in search of somebody against whom they had some 
cause of quarrel. 

The jury of the vicinage passed upon the case; the pre- 
siding judge has approved the verdict ; there is enough in 
it to make riot under our Code; the verdict is supported by 
sufficient evidence, and not against law; and the judgment 
is affirmed. 
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Witson vs. CHANDLER ef al. 






Where some of a number of tenants in common bring ejectment, they 
can only recover their respective shares. 














Ejectment. Estates. Before Judge UnpErwoop. Har- 
alson Superior Court. September Term, 1877. 









Reported in the decision. 





Wituam J. Heap, by Jackson & Lumpkxny, for plaintiff 
in error. 





No appearance for defendant. 







Warner, Chief Justice. 





Chandler, as guardian of her son, Richardson, and for her- 
self, brought ejectment against Wilson e¢ al. for certain lots 
of land located in Haralson county. Both parties claimed 
under Elijah M. Little—the plaintiff, by virtue of a deed 
from Little to Wyatt Chandler, her deceased husband, dated 
April 27, 1863 ; the defendant, under a sheriff ’s deed, made 
under a sale, on the first Tuesday in August, 1873, under an 
execution against Little, based upon a judgment rendered 
in April, 1862. The jury found for the plaintiffs the entire 
premises in dispute. The evidence disclosed that Wyatt 
Chandler died soon after purchasing from Little, leaving a 
widow and six children, all of whom are now living, and 
only one of which children is a party plaintiff to this suit. 

Three errors are assigned : 

(1.) Because the court charged that if more than four 
years had elapsed, after the levy and before the sale, that 
the land was discharged from the lien of the judgment, and 
the sale was illegal and void, and that defendants got no 
valid title under the sale. 

(2.) Because the court further charged, that plaintiffs in 
this action, being tenants in common, or joint tenants, with 
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five other persons, who are not parties to this suit, they were 
entitled to recover the entire lot of land from the defend- 
ants; that joint tenants and tenants in common were enti- 
tled to the possession of every foot of the land as against 
strangers to their title, and that Mary A., for herself, and as 
guardian for her son, Richardson, was entitled to recover 
the whole of the land, notwithstanding there were five other 
joint tenants or tenants in common who were not parties to 
this suit. 

(3.) Because the court refused to charge as follows: that 
if they believed, from the evidence, that the plaintiffs in this 
action did anything to induce the sheriff to disobey the 
order of plaintiff’s attorney to sell said land, and that the 
acts of the plaintiffs in this case did induce the sheriff to 
disobey the orders of plaintiff’s attorney, then plaintiffs in 
this action could not recover. 

In connection with the 1st and 3rd grounds, the evidence 
disclosed that the execution was originally levied on the 
property on January 29 and 30, 1869. In reference to this 
levy the sheriff enters on fi. fa. as follows: 

“The above levy claimed under the homestead act, except 
40 acres, belonging to Thos. J. Little, which was ordered not 
to be sold by plaintiff’s attorney. 

* * * * 


April 6, 1869. L. C. Dean, sheriff.” 

Dean, the former sheriff, testified that he made the entry, 
and did not then sell, because, on sale day, he was shown 
the record of a homestead in the land having been set apart 
to plaintiffs ; that, for this reason, he refused to obey the 
order of the attorneys for plaintiff in 7. fa. to sell. 

In view of the ruling of this court in Sanford vs. San- 
Jord, (58 Ga. Rep., 259), the second charge of the court, 
excepted to waserror. The plaintiffs, in whose name the 
demise was laid, were entitled to recover only their shares 
of the land sued for, the other children of Wyatt Chandler 
not being parties to the suit. The evidence in the record, 
upon which the other two grounds of error are based, not 
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being full and satisfactory, we express no opinion as to 
them, but reverse the judgment for error in the charge of 
the court that the two plaintiffs suing were entitled to re- 
cover the whole of the land sued for, on the statement of 
facts disclosed by the evidence in the record. Let the 
judgment of the court below be reversed and a new trial 
ordered. 

Judgment reversed. 









JERNIGAN, executrix, vs. CARTER. 






. Where a case is tried on three issuable pleas, to-wit : not indebted, 
non est factum, and that the plaintiff was dead when the action was 
commenced, a verdict in favor of the plaintiff for the amount of the 
note declared upon, is a finding against the defendant on all the 
pleas. 

2. A suit in the name of Neal Carter may be maintained, though the 
full name be John Neal Carter, and though the person be usually 
called John, and only occasionally called Neal. The misnomer is 
amendable instanter. That the father of John Neal Carter was 
named Neal Carter, and was dead when the suit was brought, will 
not make the action void, or cause it to abate, if the son and not the 
father, was the real party from the beginning. 

3. Where the note declared upon has been lust pending the action, a 

true copy annexed to the declaration being still in existence and 

produced at the trial, the trial may proceed without establishing a 

copy in lieu of the lost original, though a plea of non est factum be 

filed. The genuineness of the original, and the correctness of the 
preserved copy, may be established by parol evidence. 



















Verdict. Pleadings. Parties. Amendment. Lost papers. 
Practice in the Superior Court. Before Judge Crawrorp. 
Marion Superior Court. October Term, 1877. 










Neal Carter brought complaint against Sarah L. Jernigan, 
executrix of Ptolemy Jernigan, on a note, dated March 5, 
1861, due December 25, next thereafter, payable to Jessie 
Carter, or bearer, for $794.93. The defendant pleaded the 
general issue, non est factum, and that the plaintiff was dead 
at the commencement of the suit. 
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The evidence, so far as is necessary to an understanding 
of the decision, is stated in the opinion. 

The jury found for the plaintiff. The defendant moved 
for a new trial upon the following grounds, to-wit : 

1. Because the verdict was contrary to the law and the 
evidence. 

2. Because the court permitted the defendant to show 
that the original note was lost, and to go into its contents 
by parol, no steps having been taken to establish a copy. 

The motion was overruled, and the defendant excepted. 


B. B. Hinton & Son, by Peasopy & Brannon, for plain- 
tiff in error. 


Brianprorp & Miter, for defendant. 


Burceey, Judge. 


1. If the jury had believed that the evidence established 
any one of the three pleas,a verdict in favor of the plaintiff 


for the amount of the note declared upon, would have been 
impossible. Such a verdict necessarily negatives each and 
all of the pleas. It is alike inconsistent with “not in- 
debted,” non est factum, or that the plaintiff was dead 
when the action was commenced. 

2. Misnomer is amendable instanter: Code, §3483. 
Hence, the suit was not void, though the plaintiff was 
described as Neal Carter, when his full name was John 
Neal Carter, and though, according to the evidence, he was 
usually called John, and only occasionally called Neal. 
Who was the real plaintiff from the beginning was a ques- 
tion of fact, and the evidence was ample to warrant the jury 
in believing that it was John Neal Carter, and not his 
father, Neal Carter, the latter of whom was dead when the 
suit was brought. The death of a person who was in fact 
not the plaintiff, though of the same name as that by which 
the plaintiff was described in the declaration, would not 
make the action void or cause it to abate. At bottom, the 
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question is about persons, and not names, though in ascer- 
taining persons names are important. 

3. A lost note may be sued upon without taking steps 
to establish a copy, the Code, §3986, being permissive or 
cumulative, not mandatory or exclusive. 42 Ga.,462. The 
loss of the note while suit upon it was pending, did not 
render the establishment of a copy indispensable in order 
for the suit to proceed. There was a true copy annexed to 
the declaration. 

That there was a plea of non est factum makes no differ- 
ence. , The plea could be met and overcome by sufficient 
parol evidence that the lost note was genuine, and that the 
copy preserved was correct. Cited in the argument: 51 
Ga., 232; 30 Tb., 545; Code, §3986. 

Judgment affirmed. 
















Tue Mayor, Etc., or Macon vs. Tor Macon Savines Bank. 
' 






Under the grant in the charter to tax “‘all other persons exercising 
within the city any profession, trade or calling, or business of any 
nature whatever,” the city of Macon may tax chartered banks in said 
city on their business therein to the extent that private bankers are 
taxed therein. 












Municipal corporations. Tax. Banks. Before Judge 
Grice. Bibb Superior Court. October adjourned Term, 


1877. 






Reported in the opinion. 







R. W. Jemson & Son, for plaintiff in error. 







Hut & Harris, for defendant. 


Jackson, Judge. 






The city of Macon imposed a tax of $150.00 per annum 
upon all persons and banking corporations carrying on the 
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business of banking within that city. The Macon Savings 
Bank denied the right of the city to tax its business. Its 
capital or stock is taxed as other capital or property in the 
city—or, rather, the shares of its stockholders is—and it 
claims that the city cannot tax it for carrying on the busi- 
ness of banking. Hence it filed a bill praying for an in- 
junction against an execution levied to collect the tax of 
1877; the chancellor granted an interlocutory order restrain- 
ing the collection of the tax until the hearing, to which the 
city excepted, and that makes the question for our review. 

The grant of power to the city is very broad. It is in 
these words: “ They shall have power to levy and collect a 
tax upon factors, brokers and vendors of lottery tickets, upon 
agents and managers of gift enterprises, and upon ald other 
persons exercising within the city any profession, trade or 
calling, or business of ANY NATURE WHATEVER.” Act of 
1871-2, $14. 

Certainly this language covers all business of any sort 
that any person may carry onin Macon. Is thé Macon Sav- 
ings Bank a person? The Code declares that the word “per- 
sons,” in all statutes, shall include corporations (Code §5) ; 
and that persons are natural or artificial, (Code, §1651)—the 
latter being, of course, corporations. If, therefore, the 
Savings Bank be an artificial person—a corporation—it is 
expressly enacted by the general assembly that every stat- 
ute which names “ persons” shall apply to and embrace it— 
of course, where applicable from the nature of things. This 
statute is thus made by law to read, upon all other per- 
sons, natural or artificial—all exercising business of any na- 
ture whatever. This bank being an artificial person, and 
being as fully embraced by our general legislation in the 
Code in all statutes which use the word “persons” as if called 
therein a corporation, and setting out in the bill by its show- 
ing that it is a corporation, chartered in 1874, the next ques- 
tion is, does it carry on any business of any nature whatever 
in Macon? It carries on therein the very important busi- 
ness of banking, of brokerage, of loaning money, of buying 
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and selling exchange, of receiving deposits, and all the busi- 
ness which bankers ordinarily do. 

It comes clearly, therefore, within the power to tax granted 
to the city of Macon by the legislature of Georgia. - 

Does its charter take it out of this general law? for that 
instrument is the measure of its stature as a person and the 
limit of its sphere of action; and if, among its privileges, 
there be any exemption from taxation, or limit upon the 
tax which it may be required to pay, it cannot be controlled 
by taxation imposed by the state, or any authority subor- 
dinate to the state, or deriving its power from the state. 
Nothing in the charter exempts it from taxation or limits 
the taxing power upon it. It is a charter granting to cer- 
tain persons corporate rights with power to sue and be 
sued, to lend money, ete., etc., ete., but no privilege is 
granted in respect to taxes—state, county or municipal. 

Is there anything in the former part of the act of 1871 
which conférs the power to tax the business of all persons 
which tends to show that the general assembly did not mean 
that the business of banking might be taxed by the city of 
Macon ? 

The former part of the section reads, that the city “shall 
have power and authority to levy and collect a tax upon all 
property, real and personal, within the limits of the city ; 
upon the banking, insurance and other capital employed 
therein ; upon salaries and incomes derived from property 
within the city, and upon gross sales within the city: pro- 
vided, that no tax upon real or personal estate shall exceed 
one per cent. upon the value thereof, except for the pur- 
poses and as is hereinafter provided.” Then follows the 
clause first cited in regard to the tax on business of all sorts. 
So that it will appear that all sorts of capital is taxed in the 
provision last cited—whether invested in real or personal 
estate, or in banking or insurance, or in the hands of law- 
yers, doctors, mechanics, brokers, or any other person exer- 
cising any business whatever. If, then, because capital em- 
ployed in banking is taxed, the business of banking cannot 
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be taxed, it would follow that the capital which the broker 
uses being taxed would prevent his business being taxed, and 
so of everybody else doing any business whose capital was 
taxed. The goods of the merchant, his gross sales ; the books 
of lawyers, the tools of mechanics, the instruments of 
surgeons, all being liable to taxation as property, no business 
tax could be laid on any person pursuing any business which 
required any property in tools or outlay in means or shops 
necessary to work in. 

We cannot believe that such was the intention of the 
legislature. If so, the latter part of the act would be 
made nugatory, especially in so far as the broad words: 
“and upon all other persons exercising within the city any 
profession, trade, or calling, or business of any nature what- 
ever”’, are concerned. 

Is there any other act which limits this grant of power? 
We know of none. Theact of 1876 merely alters the mode 
of taxing capital employed in banks, by empowering, or re- 
quiring, the city to tax the shares of stockholders, and the 
bank to pay it: see acts of 1876,p.138. Ithas been argued 
by the able counsel for the defendant in error, that the effect 
of this act of 1876 is to repeal this power to tax the business 
of banks as given, if at all, in the act of 1871; but there is 
nothing in the act of 1876 which sustains that view. It is 
entitled an act to prescribe the mode of taxing the stock or 
shares of banks, and it is designed, evidently, to make such 
taxation by state authority uniform and upon shares of 
stockholders rather than the capital of the bank. The only 
alteration made is, that capital, eo nomine, shall not be taxed 
where employed in banking; but, in lieu thereof, the stock- 
holders shall. pay a tax upon their shares through the officers 
of the bank, who are required to return it and pay the tax, 
and, in event of failure, then the shares of the stockholders 
may be sold under execution to pay such tax. It would 
appear to strengthen the view we have that the business of 
banking is distinct from the property of the stockholders in 
the bank. 
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Nor do we deem it necessary to follow the counsel for 
the defendant in error in the elaborate research and ability 
which he has displayed, and the cases cited by him ; for this _ 
ease must turn on the construction of the act of 1871. 

This case is wholly unlike the case of the City of Macon 
ws. The First National Bank, decided at the last term. 
That case was put distinctly upon the ground that the state 
could not tax the business of a national bank, because it was 
the fiscal agent of the federal government; and not having 
power to tax it itself, of course it could not transmit to 
another what it did not itself possess. 

Indeed, that case recognizes the distinction between the 
power to tax property and that to tax dusiness ; a distine- 
tion well defined in the authorities there referred to: 4 
Wheaton, 430; 9 Wallace, 353; 18 70., 5, 10, 36, 37; Revised 
Statutes U. S., §$5214, 5219. 

In so far, then, as that case has a bearing upon this, it would 
seem that it is authority to show, that to tax capital or 
property is one thing, and to tax the business of the person 
or corporation using the capital, is another and different 
thing—particularly where, by the act of 1876, the tax is 
made a tax upon the shares of the stockholders and not ¢o 
nomine upon the capital of the bank. It is true that in the 
last analysis, these are the same, but the name by which they 
are called makes the distinction seem clearer. 

Nor can it be said that this isa tax upon the franchise 
granted to the bank by the charter. That franchise is the 
privilege to exist as a person, to sue and be sued as one, to 
use money or capital in acertain way as a person, to be on 
an equality with a natural person in so far as its charter 
authorizes it to be, but to have no privilege which a natural 
person has not, and to be exempt from no duty or tax from 
which a natural person is not relieved, except it be so stip- 
ulated in the law of its being—the charter, which is its 
whole grant of power and the sole measure of its privileges 
and exemptions. It is permitted to use its capital in bank- 

ing just as a private banker is, and is subject to the same 
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tax—no more, no less. It is protected by the police of 
Macon, the fire department of Macon, the privilege of rent- 
ing or owning property therein, the immunities of location 
and residence therein, just as the private banker is; why 
should it not pay the same tax that such private banker has 
to pay? The artificial person should be protected in every 
right granted to him by the legislature which created his 
being, and if he be put above the natural person by the 
power which made him, it must stand as law, being nomin- 
ated in the bond and part of the contract; butif no exclu- 
sive right, or exemption, or privilege, be expressly granted, 
let the corporate being be content to receive the same equal 
measure of protection, and to pay the same burden of taxa- 
tion for it, with the natural being working in similar busi- 
ness and using similar capital right by its side. Indeed, 
under the Code, section 1682, the legislature reserves the 
right to withdraw the franchise, and that right enters into, 
and becomes part of, the contract made by the charter. So 
also does any power to tax granted to any municipal corpo- 
ration become part of the charter, and hence the franchise 
is not violated by this tax, because it became part of the 
charter and modified the franchise. Or, in other words, the 
franchise was granted with this burden upon it. 

We hold that the power to tax is conferred upon the city 
of Macon, and the judgment granting the injunction is 
therefore reversed. 

Judgment reversed. 


Mosss vs. Toe Strate or GEorGIA. 
[This case was argued at the last term and the decision reserved. ] 


1. The act of 1858, providing the manner in which jurors shall be 
selected in the county of Chatham, for the trial of criminal cases, 
where the regular panel has been exhausted, is repugnant to the 
provisions of the constitution of 1868 and the act of 1869, passed 
in pursuance thereof, regulating the selection of upright and intelli- 
gent persons to serve on juries, 
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2. Where the law is substantially charged, an inaccuracy of expression 
which cannot injure the defendant, is no ground for new trial. 


Criminal law. Constitutional law. Jurors. Charge of 
Court. Before Judge Tompkins. Chatham Superior 
Court. February Term, 1877. 


Reported in the decision. 
Rurvs E. Lesrer, for plaintiff in error. 
A. B. Sarru, solicitor general, for the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of an “ assault 
with intent to murder,” and, on his trial therefor, was found 
guilty. A motion was made fora new trial, on the grounds 
therein stated, which’ was overruled, and the defendant ex- 
cepted. 

The two grounds of error insisted on here, were the over- 
. ruling the defendant’s challenge to the array of jurors put 
upon him, because their names were not drawn from the 
jury box, as provided by the act of 1858, but were sum- 
moned by the sheriff, and because the court charged the 
jury, amongst other things, “ What is his own defense, and 
what are circumstances of justification, is a question entirely 
for the jury to determine, under the evidence.” 

1. The act of 1858 provided that the inferior court of 
Chatham county, together with the clerk thereof, and the 
sheriff of said county, should, on the first Monday in Janu- 
ary, 1859, and biennially on the third Monday in January 
thereafter, select from the books of the receiver of tax re- 
turns for said county of Chatham, the names of a// citizens 
of said county between the ages of twenty-one and sixty, 
make a list thereof, and then make out tickets, with the 
names of the persons so selected, which tickets shall be put 
in a box, locked up and sealed; and that, upon the trial of 

9 
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any criminal case in the superior court of said county, when 
there are not a sufficient number of regularly summoned 
jurors in attendance to constitute a panel to be put upon the 
prisoner, the court shall draw from said box the tales jurors 
sufficient in number to make up the panel, who shall be 
summoued by the sheriff for the trial of the case. The con- 
stitution of 1868 declares that “local and private acts, 
passed for the benefit of counties, cities, towns, corporations, 
and private persons, not inconsistent with the supreme law, 
nor with this constitution, and which have not expired nor 
been repealed, shall have the force of statute law, subject to 
judicial decision as to their validity when passed, and to any 
limitations imposed by their own terms.” Code, $5146. It 
was insisted here for the plaintiff in error, that the act of 
1858, under the provision of the coustitution above cited, 
was still of force, and that the tales jurors for the trial of 
his case should have been drawn from the jury box, as pro- 
vided by that act, and not have been summoned by the 
sheriff. Whether the act of 1858 is now of force, depends 
upon the fact as to how far that act is inconsistent with the 
constitution of 1868 in relation to the selection of jurors, 
and the act of the general assembly of 1869 to carry into 
effect that clause of the constitution. The constitution de- 
clares “that the general assembly shall provide by law for 
the selection of upright and intelligent persons to serve as 
jurors.” The act of 1869 provides in what manner those 
upright and intelligent persons shall be selected as jurors. 
The act of 1869, in the words of the constitution, requires 
the commissioners for each county to select from the book 
of the receiver of tax returns, “ upright and intelligent per- 
_ sons ” to serve as jurors, and put their names on the tickets 
to be placed in the jury box, whereas, the act of 1858 requires 
that the names of a// the citizens of Chatham county on 
the books of the receiver of tax returns, between the ages 
of twenty-one and sixty, shall be put on the tickets and 
placed in the jury box, to be drawn as tales jurors for the 
trial of criminal cases, whether said citizens were “ upright 
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and intelligent persons” or not. There is no provision 
made in the act of 1858 for the selection of “upright and 
intelligent persons” from the books of the receiver of tax 
returns, to serve as jurors for the trial of criminal or any other 
cases ; and, therefore, to draw jurors from a box selected from 
ali the citizens between twenty-one and sixty, for the trial of a 
criminal case, or any other case, without regard to their quali- 
fications as prescribed by the constitution of 1868, and the act 
of 1869, would be inconsistent withand repugnant to both. 
The constitution, and the act of 1869, require that jurors for 
the trial of either civil or criminal cases, in all of the counties 
in the state, including Chatham county, shall be “upright and 
intelligent persons.” The act of 1858 requires no such quali- 
fication as that for the selection of tales jurors for the trial 
of criminal cases in Chatham county, and is, therefore, ab- 
rogated by the constitution of 1868 and the act of 1869. 
There was no error in overruling the defendant’s challenge 
to the array of jurors put upon him at the trial, as set forth 
in the record. , 

The charge of the court complained of, would have been 
more accurate if the court had said, what is his own de- 
fense, and what are circumstances of justification, is a ques- 
tion entirely for the jury to determine, under the law and 
the evidence ; but the court had given the law in relation to 
self-defense and justification in charge to the jury, as ap- 
pears from its general charge set forth in the record, and 
when the portion excepted to is taken in connection with 
the entire charge, the defendant could not have been injured 
by it, under the evidence and the law applicable thereto. 
The case of Moses vs. The State, in which the defendant was 
found guilty of an assault and battery only, was argued, to- 
gether with this case. Let the judgment of the court be- 
low, in both cases, be affirmed. 
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Exper vs. Tue State. 


. The petition for certiorari containing a distinct statement that the 
venue of the offense was duly proved, the silence of the return on 
that subject is immaterial. What is admitted in the petition needs 
no verification as against the petitioner. 

. The county judge was warranted by the evidence in finding the peti- 
tioner guilty of malicious mischief. 


Criminal law. Certiorari. Pleadings. Before Judge 
Rice. Oconee Superior Court. July Term, 1877. 


Report unnecessary. 


Jackson & Tuomas, by Erwin & Coss, for plaintiff in 
error. 


A. L. Mrrcwe11, solicitor general, for the state. 


Buecktey, Judge. 


1. The offense charged was malicious mischief, by shoot- 
ing at and killinga mule. The county judge found the 
accused guilty. The latter petitioned for a certiorari, and 
in the petition alleged that there was evidence adduced 
that the mule was killed in Oconee county. In his return 
to the certiorari, the county judge made noallusion to such 
evidence ; so that, from the return, it did not appear that 
the venue of the offense was proved. But it did appear 
from the petition. What the petitioner distinctly admitted 
in his own pleading needed no further verification, as against 
him. 

2. The evidence of guilt was sufficient, if the county 
judge believed it, and thought it irreconcilable with inno- 
cence. There was no error in refusing to sustain the certi- 
oraré. 

Cited by counsel: Circumstantial evidence, 57 Ga., 483 ; 
53 1b., 154; Best on Evidence, §458. 

Judgment affirmed. 
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Lundy vs. The State. 







Lunpy vs. Tue Srare. 










Shooting the cow of another in the woods, taking possession of her 
when shot, handling the carcass so as to progress half way in skin- 
ning it, and leaving the carcass only when frightened by the bark of 
a dog and the apprehended approach of men, constitute sufticient 
evidence of simple larceny, including, in legal contemplation, the 
carrying away, as well as the taking, of the personal goods of another. 
The slightest moving from the place in which the goods are left by 
the owner is sufficient proof of asportation, and in thus shooting, 
handling and skinning this cow, she must have been moved from 
the exact place her owner willed her to be, and put in another place, 
however near, where the trespassers for a time exercised dominion 
over her, evidently with intent to steal. 















Criminal law. Before Judge Grice. Bibb Superior 
Court. October Term, 1877. 






Lundy was convicted of simple larceny. He moved for 
a new trial, which was refused, and he excepted. For the 
other facts see the opinion. 






H. C. Erwmy; Dessau & Srronecker, for plaintiff in 
error. 









©. L. Barttert, solicitor general, by W. A. Lorton, for 
the state. 





Jackson, Judge. 







The sole question made in this case is whether or not the 
asportation of the cow alleged to have been stolen is suffi- 
ciently proven to authorize the verdict. 

The facts are, that the cow was shot in the woods, and 
when about half skinned, the defendant and his companion 
became frightened and left the carcass of the cow before it 
was wholly skinned, or any part of the cow or skin actually 
carried off the ground where the cow was shot. 

The sum of the authorities is to the effect, that whilst 
there must be a carrying away of the corpus delicti to com- 
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plete the larceny, the slightest change of location, whereby 
complete dominion of the article is transferred from the true 
owner to the trespasser, is sufficient evidence of the asporta- 
tion: 2 Russell on Crimes, 152, and cases cited there. 

This cow was alive, in the woods, under the dominion and 
in the legal possession of her owner. Whilst in this condi- 
tion, she was shot by the defendant, who, with his com 
panion, took possession of her, handled her, moved her 
about sufticiently to accomplish the task of skinning her to 
a considerable extent, had complete dominion over her, and 
would have taken her off, skin and all, in all human proba- 
bility, but for their fright at the barking of a dog, and the 
apprehended approach of a number of men. The position 
of the cow must have been changed from that in which her 
owner left her free to move. If she was shot standing or 
running, it is clear that she changed position; if she was 
lying down, her position, in all likelihood, was changed 
when she was shot ; in the handling her to be skinned, as 
far as they had progressed, the trespassers must have moved 
the carcass about somewhat; they had taken her out of 
the dominion of her owner, and deprived her not only of her 
freedom of locomotion, but of her position, where her owner 
willed that she should remain at her will; and their act of 
skinning her is conclusive that her being shot by them was 
not merely malicious mischief, but that the shot was fired 
with the felonious intent to appropriate her to their own 
use—to eat beef which belonged to another without paying 
for it, or to sell it without title, or, perhaps, to do both—eat 
some and sell the balance. 

Strict law, as we understand it, authorized the jury to say 
that there wasa sufficient taking and carrying away to con- 
stitute larceny, and the policy of the state demands its rigid 
enforcement. | 

Judgment affirmed. 








JANUARY TERM, 1878. 


Simms vs, The State—Loyd vs. The State. 








Sums, vs. Tue Strate. 


Loyp vs. Tue Srare. 










. Errors in the defendant’s favor cannot be complained of by him. 
. Grand jurors cannot be sworn to impeach their own finding. 

3. To convict of the offense of keeping a faro table for the purpose of 
playing and betting at the same, under §4540 of the Code, it is not 
necessary to show that things of value were bet. 


ae 








Practice in the Supreme Court. Jurors. Evidence. 
Criminal law. Before Judge Crarx. City Court of At- 
lanta. June term, 1877. 









To the report contained in the decision, it is only neces- 
sary to add, that defendant offered to prove by certain of 
the grand jurors who found the bill of indictment, that 
no lawful oath was administered to the witnesses on whose 
evidence the finding was based. The court rejected this 
evidence. 










L. J. Grenn & Son, for plaintiffs in error. 





Howarp VanEpps, solicitor of the city court; J. O, 
Wyn, for the state. 







Warner, Chief Justice. 






The defendant was indicted for the offense of “keeping a 
gaming table.” On the trial of the case before the judge 
of the city court of Atlanta, the defendant was found guilty, 
whereupon the defendant made a motion for a new trial, on 
the grounds therein stated, which was overruled by the 
court, and the defendant excepted. It appears from the re- 
cord that the defendant waived a formal arraignment and 
pleaded “not guilty.” It also appears that the defendant 
filed a plea in which he alleged that the oath required by 
law was not administered to the witness, Stapler, who was 
examined before the grand jury, and upon whose evidence 
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the bill of indictment was found. It does not appear when 
the plea was filed. The state’s counsel demurred to it, 
which was overruled, and the court proceeded to hear evi- 
dence as to the truth of the facts alleged therein. As the 
plea does not appear to have been filed until after the de- 
fendant had pleaded not guilty, we think the court erred in 
not sustaining the demurrer to it for that reason ; but that 
is not an error of which the defendant can complain. 

1, 2. There was no error in refusing to allow the grand 
jurors to be sworn to impeach their finding of the true 
bill or presentment. Zwrner vs. The State, 57 Ga. Rep., 
107. The rule is that grand jurors cannot be sworn and 
examined as witnesses to impeach their finding, but may be 
sworn and examined in support of their finding. There 
was no error in the refusal of the court to allow some of 
the grand jurors to be sworn and examined for the purpose 
of contradicting and impeaching other members thereof who 
had been sworn in support of the finding of the entire body. 
The evidence being conflicting as to the oath which was 
administered to the witnesses before the grand jury, it was 
the province of the‘court to believe those who, in its judg- 
ment, were entitled to the most credit. 

3. The defendant was charged in the indictment with 
having kept a faro table for the purpose of playing and 
betting at the same, in violation of the 4540th section of 
the Code. The evidence in the record is, that the witness 
saw several persons playing and betting at the table where 
the defendant was dealing faro, and that faro is a game’ 
played with cards. The point made by the defendant is, 
that the evidence, does not show that anything of value was 
bet at the defendant’s table. The reply is, that the section 
of the Code under which the defendant was indicted does 
not require that the playing and betting at the defendant’s 
faro table should be of a thing or things of value in order 
to constitute the offense. The offense consists in keeping a 
farv table for the purpose of playing and betting at the 
same, though we think the fair legal presumption is, 
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when it is shown that there was playing and betting at the 
defendant’s faro table, that the thing or things bet were of 
some value until the contrary was proved. The 4541 sec- 
tion is applicable to a different class of offenders. 

The case of The State vs. Loyd was argued with this case 
—-the same questions being involved in each. 

Let the judgment of the court below in both cases be af- 
firmed. 













Morris vs. BARNWELL. 






Where litigation between the vendor and the purchaser of land, the 
one holding notes for the purchase-money and the other a bond 
for titles, involves alleged misdescription of boundary, alleged dam- 
ages for interference with the purchaser’s possession and use up to 
the true boundary line, and the ascertainment of the real balance due 
for the purchase-money, an injunction upon a pending action at law 
on the purchase-money notes may be granted without any abuse of 
discretion, even though the answer may offer to yield the disputed 
question of boundary, and though the alleged insolvency of the 
vendor be denied. The case is a weak one for injunction, but not so 

weak as to render it obligatory upon a reviewing court to interfere. 
























Injunction and receiver. Vendorand purchaser. Before 
Judge Hittyer. Fulton County. At Chambers. Decem- 
ber 15, 1877. 






Report unnecessary. 






McOay & Tripper, for plaintiff in error. 







Hopkins & Gwenn, for defendant. 


Bieckey, Judge. 










The case is weak, but it is better that the chancellor should 
control it. Insolvency is denied, and the answer offers to 
yield the disputed question of boundary. There is not much 
to dispute about, but perhaps equity can do more complete 
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justice than could be done at law. As the chancellor wants 
to apply equitable principles rather than the ordinary rules 
of law let him have his way. 

Cited in the argument: 21 Ga., 208, (5). 

Judgment affirmed. 


LerTNnEr vs. Goopwin & Bratt. 


. The evidence being conflicting, but enough to support the verdict, 
and the presiding judge being satisfied therewith, this court will not 
interfere on the ground that the verdict is contrary to law and evi- 
dence. 

. On a suit for the recovery of damages for the sale of a fertilizer 
recommended by the vendor as good, but proven to the satisfaction 
of the jury, to be wholly worthless, it is not error to charge the jury 
that the vendees, if the article was found by them to be valueless, 
“should be paid for the hauling,” though there was no allegation in 
the declaration about the hauling —no objection having been made to 
the introduction of evidence of expense of hauling, and the allega- 
tion of general damage for breach of the contract being sufficient to 
cover the damages found. 


Newtrial. Damages. Before Judge Crawford. Talbot 
Superior Court. September Term, 1877. 


Reported in the opinion. 
Wuuts & Wits, by R. J. Mosss, for plaintiff in error. 


No appearance for defendants. 


Jackson, Judge. 


Goodwin & Beall sued Leitner for the money paid for 
certain fertilizers which they alleged proved to be valueless. 
The jury found a verdict of two hundred and thirty-nine 
dollars and seventy cents, and Leitner moved for a new trial 
upon the ground that the verdict was contrary to law, 
contrary to evidence, and that the court erred in charging 
the jury that the plaintiffs were entitled to expenses of haul- 
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ing the fertilizer, if the fertilizer proved to be utterly value- 
less for the purpose for which it was sold, there being no al- 
legation in the declaration about the hauling. 

The motion was overruled, and defendant excepted. 

1. It appears from the record that the fertilizer originally 
sold was to be the Planter’s guano, but the defendant Leit- 
ner, whose agent had sold it, discovering that it was not 
that article, visited plaiutiffs’ farm and told them that it 
was dissolved bone or bone dust, and deducted $25.00 from 
the price, but said it was a good fertilizer—better than the 
other. On the trial the evidence was conflicting, but there 
is plenty to support the verdict. The presiding judge was 
satisfied with it, and it is not our province to set it aside 
against the verdict and his approval. Therefore it is not 
against evidence, nor is it against law. 

2. If the fertilizer was worthless the plaintiffs had the legal 
right to recover damages for the sale of a worthless article, 
and the measure of damages was the principal and interest 
of the $175.00 paid, with the expense of hauling the worth- 
less article and putting it in the ground, and the general al- 
legation of damage from the breach of the contract is suffi- 
cient to cover expense of hauling and putting in the worth- 
less manure. This case is distinguishable from 46 Ga., 261 ; 
for here the article was wholly worthless and there could be 
no offer to rescind. The seed had to be planted and grown, 
and the fertilizer had to be put in the ground before its value 
could be tested. And there is in this case an allegation of 
fraud. In 1 Ga., 591, Judge Warner said, on the measure 
of damages in the sale of an unsound slave, the value and 
interest was the least that could be recovered, and in 23 Jb., 
17, Judge Lumpkin said, in a similar case, that expense of 
medical attendance might, under some circumstances, be re- 
covered; and in 56 /0., 86, in the case of the sale of bacon, 
Judge Bleckley repeats the idea that the Jeas¢t measure of 
damages is as ruled in 1 Jd. There was no objection to 
the introduction of the evidence on the ground that the dec- 
laration did not expressly set out damage from hauling. So 
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we are clear that the court did not err in the charge com- 

plained of ; and the judgment is affirmed, because there is no 

sound reason why a party should not recover his whole dam- 

age incurred by the sale of a worthless article, which he could 

not tender back or offer to rescind, for the reason that it was 

mixed with the dirt and lost forever in testing its value. 
Judgment affirmed. 


Howuipay vs. Stricks.anp, administrator. 


. That defendant’s children, for whom he had been appointed guar- 
dian, were entitled, as distributees, to one-seventh of the plaintiff's 
intestate’s estate, is no defense to an action by a foreign adminis- 
trator for money in the hands of defendant belonging to the intes- 
tate, in the absence of allegations that there were no debts, what that 
interest amounted to, or that the estate had been fully administered. 

. An equitable defense cannot be set up to an action at law where the 
introduction of a new party is required. 

. The verdict is supported by the testimony. 


Practice in the Superior Court. Equity. Parties. New 
trial. Before Judge Rick. Jackson Superior Court. Au- 
gust Term, 1877. 


Reported in the decision. 

S. P. Tuurmonp, for plaintiff in error. 

Cons, Erwin & Coss, for defendant, 
Warner, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover the sum of $600.00, which he alleged he was indebted 
to him for so much money received for the sale of a tract of 
land belonging to his intestate. The defendant pleaded that 
the plaintiff's intestate was indebted to him the sum of fifty 
dollars for his trouble in selling the land, and also filed what 
he called an equitable plea in which he alleged, in substance, 
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that he married the daughter of plaintiff's intestate by whom 
he had four children; that his wife died before intestate, 
leaving said children as the representatives of their deceased 
mother, who was entitled to one-seventh part of his estate ; 
that intestate died in the state of Tennessee ; that the plain- 
tiffs letters of administration were granted to him in that 
state, where he now resides; that defendant has given bond 
and security to the ordinary as the natural guardian of his 
said children as required by law, and prays, as the natural 
guardian of his children, that the plaintiff shall not be allowed 
to take said money to the state of Tennessee, but shall be 
compelled to pay to defendant, as the natural guardian of his 
children, out of said money, the one-seventh part of the intes- 
tate’s estate to which they would be entitled as the distribu- 
tees thereof. The court struck out the defendant’s equitable 
plea, and on the trial of the case the jury found a verdict 
for the plaintiff for the sum of $271.63. A motion was 
made for a new trial on the grounds therein stated, which 
was overruled, and the defendant excepted. 

1. There was no error in striking the defendant’s equitable 
' plea, in view of the facts alleged therein. There is no alle- 
gation in it that there were no debts due by the intestate, or 
what would be the amount due to his children after a due 
administration of the intestate’s estate, or that the estate had 
been fully administered. If he had filed a bill on the equity 
side of the court with the same allegations as contained in 
his equitable plea, and no more, it would have been demur- 
rable for want of equity, and he cannot claim to be in any 
better condition in a court of law so far as the equity of his 
plea is concerned than he would be in a court of equity. 

2. Besides, he sought to introduce a new party defendant 
in the case pending against him in the common law suit, 
which cannot be done. Code, $3480. Francis M. Holliday 
as the defendant whom the plaintiff sued, and Francis M. 
Holliday as the natural guardian of his four children, are, in 
contemplation of the law, different and distinct parties, quite 
as much so as the four children would be new and distinct 
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parties defendant. Whatever equitable rights these new and 
distinct parties may have had to the money which the de- 
fendant owed the plaintiffs intestate, that would have been 
no defense for the defendant in the common law suit against 
hin. forthe money. He could not invoke the equitable rights 
of third persons who were not parties to that suit to protect 
him from the payment of his own indebtedness. 

3. The amount to which the defendant was entitled for 
selling the intestate’s land, was a question for the jury under 
the evidence, and in view of that evidence there was no er- 
ror in overruling the defendant’s motion for a new trial. 

Let the judgment of the court below be affirmed. 


Matong, trustee, e¢ al. vs. Butce. 


When lumber is sold by the owner of a steam saw-mill, with an under- 
standing that the same is to be used in erecting a building upon par- 
ticular premises, he not knowing that the premises are trust pro- 
perty, but believing them to be the individual property of the pur- 
chaser, but the purchaser in fact holding the title as trustee, and 
the building is accordingly erected, and is beneficial to the trust 
estate, adding to the permanent value thereof, and increasing the 
yearly rents and profits, and the trustee is personally insolvent, so 
that no remedy against him in his individual capacity would be 
available, equity will appropriate the increased rents of the premi- 
ses to the payment of the purchase money of the lumber; and, to 
that end, a receiver may be appointed to rent out the property and 
divide the rents between the creditor and the trustee, on the basis 
prescribed by the verdict and the decree, the object being to pay the 
creditor, not out of the corpus of the trust estate, nor out of the 
rents which the property would produce without the new building, 
but only out of the enhanced rents resulting from the use of the 
building, the trust estate having paid nothing for the material or the 
erection. 


Equity. Injunction and receiver. Trusts. Before Judge 
Hittyer. Fulton Superior Court. October Term, 1877. 


The bill in this case was filed by Buice, the owner of a 
steam saw-mill, against Malone, trustee, and the cestwi que 
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trust, who was madea party by guardian ad litem. The 
scope of the pleadings and evidence appears sufficiently 
from the head note. The jury returned the following ver- 
dict : 

“We, the jury, find for the complainant $275.04, with 
interest from September 2, 1874, to be paid from rental of 
property in dispute, after paying T. J. Malone, trustee, 
$7.00 a month for rent of old buildings. Property to be 
returned to T. J. Malone, trustee, after M. Buice has been 
paid as above stated, in good order as it is at this time.” 


The chancellor decreed accordingly, appointing a receiver 
to effectively carry out the provisions of the verdict. 

A motion for a new trial was made, because the verdict 
was contrary to law and evidence, because of error in the 
charge, and because of refusal to charge. The court charged 
the principle stated in. the head-note, and refused to in- 
struct the jury to the contrary. The motion was overruled 
and defendants excepted. 

W. L. Cathoun, for plaintiff in error, cited Hill on Trus- 
_ tees, 606-685; 4th Grat., 482; 8th Paige, 104 ; Code §2335 ; 

9th Ga., 235; 1st John. Ch., 27; Perry on Trusts, 477, 526. 

Abbott & Kendrick, for defendants. 

Trustees may contract, Code, §2331. Diligence, /0., 
§2326. Income, /6., §2334. Extent of estate, 7d., §2340. 
Expenditures, Hill on Trust., 429,571. Prudence, 2d Chan. 
Cases, 2; 2d Vesey, 241, Ist Wis., 286. Ratification of acts 
for benefit of estate, 6th Paige, 391, 10th R. I., 284. Im- 
provements, 8th Chan. Ap. Cases, 9, 309, 2d McCord, 2141, 
24th Pick., 89-96, 9th Ga., 440, 39th Jb., 333, 7th Jd. 229, 
9th 7b., 223, 51st, Zb., 83. Income subjected, 24th Ga., 58, 
56th, 7b., 184, Ist Sug. on Vend., 289, Story’s Eq., 799- 
1237; 6th Paige, 390, 405, 406, 8th Wheat, 1. 


Brecktey, Judge. 


The head-note sets forth the opinion of the court, and 
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the reason therefor is apparent. Compare 6 B. Monroe, 
29; 13 Allen, 182; 60 Barb. 317. 
Judgment affirmed. 


Sranrorp et al. vs. Murpuy, administrator. 


. Where four legatees sue for a sum due the legatees under a will, and 

the verdict is for the amount due all the legatees, there being six in 
number, the shares of the two not suing may be written off at the 
instance of complainants, and the verdict stand for the sum due to 
the four who sue. 
Where the presiding judge granted a new trial on the ground that 
he erred in rejecting the testimony of a witness which in his judg- 
ment might change the verdict, and it appears to this court that such 
testimony would have tended to elucidate the issue between the par- 
ties, this court will not reverse the grant of the new trial, especially 
where one ground of the motion is that the verdict is strongly and 
decidedly against the weight of the evidence, and the presiding 
judge, while he does not put the grant of the new trial upon that 
ground, yet does not in express terms overrule the same —the fact 
that he grants the motion at all, showing that he is not satisfied with 
the verdict on the whole case as made by the law and the facts. 


Legacies. Verdict. Parties. Newtrial. Before Judge 
Hatt. Pike Superior Court. April Adjourned Term, 
1877. 


Reported in the opinion. 


J. F. Reppiwwe; J. J. Rogers; Atrorp & McDantet, for 
plaintiffs in error. 


B. M. Turner; A. W. Murpuy; Hunt & Taytor ; Speer 
& Srewart, for defendant. 


Jackson, Judge. 


This was a bill filed by the legatees of Stanley Purifoy 
against Murphy as administrator with the will annexed on 
his estate. 
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The main question made in the bill arose upon the alle- 
gation that Murphy, having been paid a note of some twelve 
hundred dollars by Purifoy in his lifetime, had paid himself 
the same note, with interest, amounting to some seventeen 
hundred dollars, out of the assets of the estate. This allega 
tion was denied by Murphy, and the case was tried on that 
issue. The jury found the seventeen hundred dollars princi- 
pal, and over twelve hundred dollars interest against the 
administrator ; he moved for a new trial and the presiding 
judge granted it ; whereupon the complainants bring the case 
before us for review. 

1. But four legatees sued, and there were six entitled, and 
that is one of the grounds on which the motion was granted. 
The complainants say that they offered to write off two 
shares’ value of the verdict, but the judge cited a decision 
of this court, McDonald vs. Dickens et al., 58th Georgia, 
77,and held that it could not be done. The court below 
misapprehended the ruling of this court. The two shares 
could have been written off, and it should have been done, 
if that had been the only ground of motion for a new trial. 
_ See 8 Ga., 113; 18 7b., 539; 31 7d., 140; 42 7d., 462; 44 
Tb., 243; 57 Ib., 77. 

In the case of cited by the court below, this court held 
that the case being a certiorari from the justice court, and 
the question being on its dismissal because the amount was 
over $50.00, which required appeal and not certiorari to 
take it up, there the court could not allow the party to dis- 
pense with an appeal and give jurisdiction to the superior 
court by writing the claim down to fifty dollars. 

2. But the court did not rest the judgment granting a 
new trial on this ground alone; but put it on an error in rul- 
ing out the testimony of Bloodworth, which tended to show 
that the cotton with which complainants insisted that Puri- 
foy had paid Murphy was not delivered to Murphy, for Puri- 
foy, by his advice, put it in the lint room of the gin-house to 
protect it for himself; that Bloodworth having advised him 
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to do so, he, Purifoy, afterwards told him, Bloodworth, that 
he had done so. The issue was whether the cotton was deliv- 
ered or not to Murphy by Purifoy when put in the lint room, 
and the judge who heard the case being of the opinion that 
the rejected evidence elucidated that issue, and that the case 
ought to be tried again, we will not overrule his opinion. 

The very fact that he granted the new trial shows that he 
was not satisfied with the verdict, and whilst he put the 
grant of it on two grounds, he did not overrule the others ; 
and the case comes within the principle so often announced 
that this court reluctantly interferes with the grant of a first 
new trial when the judge below is not satisfied with the find- 
ing. The fact is that the verdict looks large any way it may 
be viewed, as all the cotton the administrator is charged to 
have got from the testator was but two bales for a note ap- 
parently executed in 1861, and amounting to over twelve 
hundred dollars principal. The facts seem to demand a 
new investigation. 

Judgment affirmed. 


——-. 


Ciark ef al. vs. Toe Untrep Srates. 
The bond of a collector of the internal revenue of the United States 
is a bond for the indemnity of the government alone. and not for the 
protection of private persons who may be injured by the torts of the 


principal or his deputies. 


Officers. Bonds. Actions. Before Judge Hittyrr. 
Fulton Superior Court. October Term, 1877. 


Reported in the decision. 
Amos T. Axerman, for plaintiffs in error. 
Contey & Suumarte, for defendant. 


Warner, Chief Justice. 


This was an action brought in the name of the United 
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States of America for the use of the plaintiff, against the de- 
fendant and his securities on his official bond as collector of 
United States internal revenue for the second district of 
Georgia, alleging as a breach thereof, that the defendant, as 
collector aforesaid, by his deputy, did seize and detain from 
the plaintiff, two horses, one wagon and harness, five hun- 
dred pounds of hammered iron, and three bushels of dried 
fruit, from the 12th day of December, 1876, until the 28th 
day of March, 1877, when the same was ordered to be re- 
turned to him by the United States court having jurisdiction 
thereof, and that said property whilst in the possession of 
said defendant or his deputy, was greatly damaged, to the in- 
jury of plaintiff two hundred and fifty dollars. To this dee- 
laration the defendants demurred. The court overruled the 
demurrer, and the defendants excepted. 

The collector’s bond sued on by the plaintiff in this case 
is a contract for the indemnity of the United States alone, 
and not for the indemnity of private persons who may be 
injured by the wrongs or torts of the collector or his depu- 
ties. The plaintiff's suit is upon a contract, and the injury 
complained of as a breach of that contract, is in the nature 
of a éort committed on the plaintiff's property by one of the 
collector’s deputies, for which the collector and his securi- 
ties are not liable on his bond required by the 3143 section 
of the revised statutes of the United States, although he 
might be proceeded against under the 3169th section. In 
our judgment the court erred in overruling the defendant’s 
demurrer to the plaintiff's declaration. 

Let the judgment of the court below be reversed. 

































Ha ey, executor, vs. Evans. 


1. When an executor is made a party defendant to a pending action, he 
may be ruled to trial at once, unless cause be shown for a continu- 
ance. The absence of counsel without leave, and unexplained, is 
not such cause. Nor is the absence of certain books of account in 

the plaintiff’s possession, when they would not be available as evi- 
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dence if present, their relevancy depending upon preliminary evi- 
dence to vary and contradict the written contract constituting the 
cause of action, and said preliminary evidence being in parol, and 
therefore inadmissible. 

. An absolute, unconditional promissory note, cannot be changed into 
a conditional obligation by parol, in the absence of fraud, accident 


or mistake. (R.) 


Continuance. Administratorsanaexecutors. Contracts. 
Evidence. Before Judge Lxsrer. Cherokee Superior 
Court. August Term, 1877. 


Report unnecessary. 
W. M. Sessions, for plaintiff in error. 


W. T. & W. J. Wixy; C. D. Putruirs, for defendant. 


Bieckey, Judge. 


The application for continuance rested on the absence of 
counsel ; on the fact that the movant, the executor, had just 
been made a party, and on the desire and expectation of pro- 
curing evidence to aid in a defense based on contradicting or 
varying the note. It did not appear why the counsel was 
absent, and the court knew he had no leave of absence. Be- 
fore being made a party the executor had (it is to be pre- 
sumed) the twelve months allowed by statute to look into 
the state of his testator’s affairs. He did not represent to 
the court that he needed more time for that purpose On 
the contrary, he filed a plea setting forth the transaction out 
of which the note sued on arose, and alleging an agreement 
varient from the absolute, unconditional contract to pay em- 
bodied in the note. It was to enable him to coerce the pro- 
duction of certain books in the plaintiff's possession, that the 
continuance was wanted. But, according to the showing 
for continuance, as we understand it, the books would be 
relevant, not to establish a contract different from that con- 
tained in the note, but only to aid in making the defense 
complete after that different contract had been otherwise es- 
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tablished. From the tenor of the plea, as well as of the 
showing, it is obvious that the contract relied upon was in 
parol, and cotemporaneous with the execution of the note. 
In some of its features the case bears a strong resemblance 
to that alleged by the complainant in 20 Ga., 242. The ef- 
fort at bottom is to change by parol, an absolute, uncondi- 
tional promissory note, into a conditional note. This cannot 
be done, in the absence of fraud, accident or mistake. And 
the averments as to the fraud, accident or mistake must be 
full and explicit. It is in vain to have writings, if parties 
can be allowed deliberately to reduce a contract to writing, 
and then set up by parol a totally different contract. Why 
will people say in writing that their agreements are so and 
so, when they are something else? Generally, they must 
abide by the writing. 5@a., 373; 13 Z0., 193, 208, 210; 21 
Lb., 118; 386 Lb., 454; 40 7b.,199; 41 7d., 675; 43 Zd., 190, 
333, 423; 44 [b., 662; 49 7b.,370; 50 Jb, 211; 52 7b., 149, 
448, 570; 53 7b., 18; 54 Zb., 289, 586; 56 Jb., 31; 57 Lb., 
319. 

Judgment affirmed. 
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. Where a party to a bill receives money held for distribution under a 
consent decree, and the same decree to which he consents provides 
that the original bill be held up to try issues touching other property 
not distributed, he is estopped from demurring to the original bill 
for want of equity in it to try those issues, such bill being necessary 

to hold in court the cross-bills of the parties which make those is- 
sues. ; 

2. Where a cross-bill showed on its face that the matters set up therein 
had been adjudicated in a claim case regularly tried by jury, with 
motion for a new trial refused, and the refusal affirmed by this court 
by dismissal of. the writ of error, it should have been dismissed on 
demurrer. 

8. Where another cross-bill showed that the complainants therein had 
purchased from, and held under, the claimants in said claim case, 
and must have bought after judgment in said claim case or pending 
the claim, such cross-bill should also have been dismissed on demur- 

rer. 
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Practice in the Superior Court. Equity. Judgments. 
Before Josep F. Pou, Ese., Judge pro hac vice. Muscogee 
Superior Court. November Term, 1877. 


Reported in the opinion. 
Peasopy & Brannov, for plaintiff in error. 
R. J. Mosss, for defendants. 


Jackson, Judge. 


1. This was a bill filed by Mott‘against sundry defendants, 
to stay proceedings for the distribution of money under a 
rule against the sheriff until certain equities which sprang 
out of a suretyship of his for the firm of E. Barnard & Co., 
whose property had brought the fund into court, could be 
adjusted in equity, and the bill also alleged that the partner- 
ship owned a certain dray, two mules and a set of har- 


ness. The equity set up was that he had paid a partnership 
debt as security, and that the defendants were claiming on 
individual account and against the partners, to-wit : Barnard, 
deceased, and Hoops, surviving partner. 

The whole case was adjusted by a consent decree in which 
the fund was divided between the complainant, Mott, Mc- 
Gehee, Mrs. Schley, and the Misses Barnard, and in the same 
consent decree it was ordered “that said bill be held up to 
try the issues as to the mules and wagon.” 

The contest about them seemed to be between Disbrow & 
Co., who had come into the case and been made defendants, 
and the Misses Barnard, on the one side. and McGehee on 
the other. 

On the trial MeGehee demurred to the original bill of 
Mott on the ground that no equity was in it in respect to the 
dray and mules, and nothing according to that bill was left 
to be tried—no issue being made on said property at all. It 
appears that the prayer of the bill was that the defendants 
be enjoined from disposing of the dray and mules, which 
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were charged to be in the possession of the sheriff or of 
Hoops, the surviving partner, or of the heirs—the Misses 
Barnard ; but the record shows no restraining order or in- 
junction of the chancellor in respect to them. 

However, we think that the consent decree by which Mc- 
Gehee received four hundred dollars and by which he agreed 
that the bill should be held up to try the questions made in 
regard to the dray and mules, estops him from demurring to 
the original bill which brought the case into court, and upon 
which those issues, made by his answer and the answers of 
Disbrow & Co., and of the Misses Barnard,in the nature of 
cross-bills, alone had any standing in court. Having received 
money by the consent decree, the entire consent must stand 
—that which is against him as well as that in his favor; and 
the court below was right to overrule the demurrer to the 
original bill. 

2. McGehee then demurred to the cross-bill of Disbrow & 
Co., and that demurrer was overruled. 

That cross-bill showed a purchase of the mules and dray 
- from E. Barnard & Co. before the lien of McGehee attached. 
That lien was a distress warrant, which was levied after a 
bona fide sale for value of the dray and mules to Disbrow & 
Co. according to the cross-bill ; but the cross-bill also showed 
on its face that the levy thus made was arrested by a claim 
which they, Disbrow & Co., interposed and which was found 
against them ; that a motion was made fora new trial which 
was overruled ; that the case on the refusal to grant that mo- 
tion was brought to this court ; that the writ of error was dis- 
missed and the judgment thus stood affirmed ; that it was 
the fault of the clerk that it was dismissed, and thus the 
judgment was affirmed not on the merits. Some allegation 
is made that Bass was deceived by a statement of Me- 
Gehee, and did not know that the case was pending ; but all 
should have been, and was doubtless, in the motion for a 
new trial. 

This claim, and the decision thereon, and on the motion 
for a new trial, concludes Disbrow & Co. The jury found 
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against them, the presiding judge would not grant a new 
trial, his judgment was affirmed by this court—no matter 
for what reason—and this judgment cannot be reopened. 
Therefore the court erred in overruling the demurrer to the 
eross-bill of Disbrow & Co. 

3. McGehee then demurred to the cross-bill of the Misses 
Barnard. 

That cross-bill sets up title from Disbrow & Co., and 
places these parties solely upon the equities of those from 
whom they alleged they purchased, and it is not averred 
when they bought from Disbrow & Co.—whether before 
the judgment on their claim case with McGehee, or pend- 
ing that claim or when. 

Their whole claim turns on the validity of the claim of 
Disbrow & Co., and that having been adjudicated by the 
superior court of Muscogee, on regular trial by jury, by that 
court on a motion for a new trial, and that judgment refus- 
ing the new trial having been affirmed—standing affirmed 
by statute—when the writ of error was dismissed—no mat- 
ter at whose fault—the title of Disbrow & Co. is res adju- 
dicata. The demurrer should have been sustained there- 
fore, and their cross-bill dismissed as to Disbrow & Co. ; and 
as the Misses Barnard must have purchased either after 
judgment on the claim or pending the claim—of which the 
doctrine of is pendens gave them notice they too are con- 
cluded by the judgment in the claim case, and the demur- 
rer to their cross-bill should have been sustained. As this 
disposes practically of the case, it is unnecessary to go fur- 
ther into the issues tried and exceptions made pending the 
further trial before the jury. 

Judgment reversed. 


CoMMISSIONERS OF LAWRENCEVILLE vs. CRAWFORD. 


[Jackson, Judge, did not preside in this case on account of providential cause. ] 


That an act alleged to have been a breach of a town ordinance against 
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obstructing streets, was committed after the passage of the ordi- 
nance, is a necessary part of the case for the prosecution. 









Yriminal Law. Municipal corporations. Before Judge 
Rice. Gwinnett Superior Court. September Adjourned 
Term, 1877. 








Crawford was carried before the Board of Commissioners 
of Lawrenceville for an alleged violation of the following 
ordinance : 

“ Ordinance No. 4. That any person who shall place any 
obstruction in the streets or alleys of said town, and shall 
fail to remove the same within twenty-four hours after re- 
ceiving notice by the town marshal to do so, * * * * * * 
shall, upon conviction thereof, be punished as prescribed in 
ordinance No. 1, adopted by this board.” 

He was adjudged guilty and sentenced to pay a fine of 
$10.00, or be imprisoned twenty days. He carried the case to 
the superior court by certivrarit. The judgment of the 
commissioners was reversed, and judgment given against 
them for costs, and they excepted. 
For the other facts see the decision. 















F. F. Junan; 8. J. Winy, for plaintiffs in error. 






W. E. Smumons, for defendant. 







Warner, Chief Justice. 





This case came before the court below on a certiorari to 
the Board of Commissioners of Lawrenceville. The 
court, after hearing and considering the answer of the 
commissioners to the writ of certiorari and the evidence 
contained therein, sustained the same, and rendered judg- 
ment in favor of the plaintiff in certiorari—whereupon the 
board of commissioners excepted. 

It appears from the evidence in the record, that the ordi- 
nance for obstructing the strects in said town which the 
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plaintiff in certiorari was charged with having violated, 
was passed on the 20th of January, 1877. There is no evi- 
dence in the record before us when the fence was placed 
in the street by the plaintiff in certiorari, whether it was 
before or after the passage of the ordinance. If it was be- 
fore the passage of the ordinance there was no viola- 
tion of it at that time. If it was done after the passage 
of the ordinance, it was incumbent on the commissioners to 
have shown that fact. It is for the plaintiff to show affir- 
matively that there is error in the judgment of the court in 
order to obtain a reversal of it, and inasmuch as that is not 
affirmatively shown by the evidence in the record in this 
case, let the judgment of the court below be affirmed. 


Goutp & Company vs. Tue Crry or ATLANTA. 


. When the mayor and council of a city, for the purpose of prevent- 
ing a non-resident merchant from competing with resident mer- 
chants, and with the malicious intent of injuring the non-resident 
merchant, pass a resolution declaring him, by name, to be within a 
certain tax ordinance (since adjudged to be invalid), and directing 
the enforcement of such ordinance against him, and when, in obedi- 
ence to the resolution, executions are issued and levied upon his 
goods, and he is damaged thereby, he has a right of action against 
the corporation. 

. When the declaration fora tort sets forth a sufficient cause of action, 
and is demurred to generally, the demurrer should be overruled. 
That some of the damages alleged are speculative, too remote, or for 
other reason not recoverable, is matter forspecial demurrer. 


Municipal corporations. Torts. Tax. Pleadings. Be- 
fore Judge Hittyer. Fulton Superior Court. October 
Term, 1877. 


Gould & Company brought case against the city of At- 
lanta for $5,000.00, alleging, in substance, as follows: 

On January 21st, 1876, the defendant, by its ofticers the 
mayor and general council, contrary to law and with the wil- 
ful and malicious intent to so oppress and annoy petitioners 
(who had previous to that time shipped a large stock of mer- 
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chandise of the value of $40,00.00, to the city of Atlanta, 
and had rented a store for the purpose of selling the same) 
so that they would be~ compelled to withdraw their 
stock of goods from the market and move away from said city, 
did convene and pass a resolution, at the request of a large 
number of dry-goods merchants in said city, declaring peti- 
tioners to be transient, itinerant, non-resident speculators and 
traders within the intent and meaning of the 13th section of 
the tax ordinance of said city for the year 1875, directing the 
clerk of council to issue execution against petitioners for 
five per cent. of the gross sales made by them each day, and 
directing the marshal to levy daily on petitioners’ goods, 
and sell the same for said illegal tax, in the event that peti- 
tioners failed to make a return of their gross sales each day, 
within one hour after the same were made, and pay the said 
five per cent. tax thereon. This was not done for the sole 
purpose of raising revenue, but to protect the dry-goods 
merchants of said city from the competition which was likely 
to result from the business your petitioners were about to 
commence. On January 24th, petitioners opened their 
store and commenced selling at auction, when defendant’s 
_ Clerk issued execution against them for $50.00, which was 
five per cent of their gross sales for that day, and a levy was 
made by the marshal. On each succeeding day executions 
were issued and levied until petitioners were compelled to 
employ counsel and appeal to the courts for protection. 

On January 25th, with the same malicious intent, defend- 
ant’s clerk issued a summons against each of petitioners, 
charging them with a violation of the said city ordinance in 
not returning the amount of their gross sales and paying 
five per cent. thereon as transient, itinerant, non-resident 
' traders or speculators. Under this process petitioners were 
held in custody by the chief of police for one hour, until 
they gave bond. On the next morning they were com- 
pelled to appear before the recorder and submit to a long, 
tedious trial, which resulted in their being found guilty, 
and each fined $100.00. For the purpose of avoiding 
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these executions and prosecutions, petitioners commenced 
making returns and paying the tax until they could obtain 
an adjudication of their rights. Immediately after they 
commenced so doing, to-wit: on January 29th, a called meet- 
ing of said mayor and general council was held for the ex- 
press purpose of devising further means for the annoyance 
and persecution of petitioners, with the aforesaid malicious 
intent, and an ordinance was passed requiring transient, itin- 
erant, non-resident speculators or traders to pay a tax of 
twenty-five per cent. of their gross sales every day, ete. 
Petitioners tendered to defendant’s clerk all the tax for 
which they were liable, but he refused to receive the same, 
and acting under the instructions of defendant, declined 
to issue a license to them. From that time executions were 
daily issued and levied for twenty-five per cent. of the gross 
sales, until stopped by injunction. 

Petitioners have sustained damage to the amount of 
$5,000.00, in this that they were put to heavy expense in 
asserting their legal rights, in protecting themselves against 
the levy and sale of their property, were hindered and de- 
layed in making sales, were so annoyed and had so much of 
their time consumed in such law-suits, that they could not 
give as much of their time to their business as they other- 
wise would have done, whereby they lost the sale of a large 
amount of their goods, ete. 

To this declaration the defendant demurred generally. 
The demurrer was sustained, and plaintiffs excepted. 


D. F. & W. R. Hammonp, for plaintiffs in error. 


W. T. Newman, city attorney, for defendant. 
Brecktey, Judge. 


1. The demurrer admits the facts as alleged in the decla- 
ration. If they are true, a great wrong was perpetrated upon 
the plaintiffs; andthe wrong was wilful and malicious—the 
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intent was to injure, and the injury was accomplished. It is 
a mistake to suppose that a city belongs to the inhabitants 
alone. Trade is broad, and will not brook limitation at the 
will of those who may happen to bear municipal sway. Com- 
merce in Atlanta is not a close corporation—it is not confined 
to the elect. Whoever comes to trade, may trade on the very 
same conditions as attach to those who preceded them. The 
right is free to all upon the same terms; and it is in vain for 
those who are in, to clamor for the exclusion of those who seek 
to get in. Atlanta is open alike to all citizens of the United 
States, and will so remain while the organic law of the union 
is unchanged. A local policy at variance with the broad 
spirit of the constitution may be attempted, but cannot be 
maintained. It may prevail in the council-chamber, but 
cannot gain recognition in the court-house, except as a tem- 
porary form of error. It was the legal right of these plain- 
tiffs to transact business in Atlanta, without any hostile pro- 
ceedings against them founded on the mere fact of non- 
residence. While they were engaged in business within the 
city, they were entitled to precisely the same treatment as 
other merchants of the same class ought to have received. 
The city government had as little right to attack them, in 
the way alleged in the declaration, as it had to attack the 
oldest and most reputable merchant inthe community. The 
law is no respecter of persons, and will no more endure to 
see T. Gould & Co. wantonly injured by the mayor and 
council, than it will endure tosee those injured whose advan. 
tage was in view when the injury on T. Gould & Co. was in- 
flicted. Asa court, we, of course, know nothing of the 
facts but what is alleged in the declaration ; but if the alle- 
gations shall be supported by proof, the recovery of damages 
would be a necessary legal consequence. See 7 Ga., 139, 
et seq. 

2. It may be that some of the special damages alleged are 
speculative, too remote, or otherwise beyond legal remedy 
but a sufficient cause of action is set forth, and that being so, 
the declaration should not have been dismissed on general 
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demurrer. Any mere overreaching as to the specification of 
damages, was matter for special demurrer, and for correction 
by amendment. 

Cited for plaintiffs: 55 Ga., 678; Dillon M. C., §§ 766, 
et seq., 753; 19 Pick., 511, 516; 15 New York, 521, 
519; 40 7b. 442; 20 Ga., 635; 57 Zb., 116; 12 Rob. 
La., 668, 674; 4 La. An., 440; 12 7b., 15. 

Cited for the city: 2 Law and Eq. R.,637; Dillon M.C., 


§248. 
Judgment reversed. 


Tue Pianters’ AND Miners’ Bank vs. Toe WiiiE0 Corron 
Mitts. 


Tue Witie0 Corron Mitts vs. Toe PLanters’ anp Miners’ 
Bank. 


1. Where a debtor in failing circumstances, has all his visible property 
on which he obtained the credit, incorporated under a manufactur- 
ing charter, and divided into shares between his father and himself, 
and afterwards makes over to his wife his shares so set apart to him, 
the father having paid debts of the son to himself and other creditors 
for his shares of the stock, the transaction may be obnoxious to sec- 
tion 1952 of the Code as made to delay or defraud creditors ; and 
whether made with such intent or not, and whether such intent was 
known to the father, or he had grounds for reasonable suspicion of 
such intent, or the transaction was for a valuable consideration and 
bona fide, and without such notice or grounds of suspicion, is a ques- 
tion for the jury on all the facts and circumstances of the case, and 
if fairly passed upon by the jury, the verdict should stand. 

. The corporation, however, has the right to test the question in court, 
and if the verdict be for damages because the claim was interposed 
for delay only, and the presiding judge grants a new trial, this court 
will not control his discretion in granting the same, because it may 
have been predicated upon his dissatisfaction with such damages, 
unless the plaintiff shall write off the damages. 

The judgment is therefore reversed, and the verdict of the jury will 
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stand, if the plaintiff shall write off the damages assessed by the 
jury—if not, the judgment granting the new trial will be affirmed. 









Fraud. Corporations. Claim. Damages. New trial. 
Before Judge Hittyer. Cobb Superior Court. March 
Adjourned Term, 1877. 
















To the November term, 1875, of Cobb superior court, the 
bank brought complaint against W. A. Hansell, principal, 
and E. E. Field, indorser, on a draft for $2,300.00, signed by 
“ Willeo Cotton Mills, W. A. Hansell, proprietor.” On 
March 14, 1876, plaintiff recovered judgment ; execution is- 
sued and was levied on certain property as belonging to Han- 
sell, which was claimed by the Willeo Cotton Mills. On 
the trial the evidence was, in brief, as follows: 

W.A. Hansell purchased land and built the mills in 1873 ; 
he controlled them as proprietor until the fall of 1874. Be- 
coming involved in debt, he applied to his father, A. J. 
Hansell, to purchase a half interest for $12,500; this the 
latter agreed to do, but it was determined that they should 
first become incorporated, a deed to the property be made to 
the company, and certificates of stock to the amount of his 
half interest issued to A.J. Hansell. They obtained a char- 
ter in February, 1875, the deed was made August 23, 1875, 
and the certificates issued October 29, 1875, signed by “ W. 
A. Hansell, agent, A. J. Hansell, president.” In considera- 
tion of this, A. J. Hansell was to settle certain debts to him- 
self and others outstanding against W. A. Hansell in connec- 
tion with the mill property ; he has settled the larger portion 
of these debts, and obtained an extension of time on the 
largest claim still remaining ; he intends settling the balance 
as soon as possible. He testified that though he knew of 
some debts of W. A. Hansell at the time of the purchase, it 
was not done to defraud or injure any one. On October 29, 
1875, W. A. Hansell transferred all his stock to his wife, and 
he has now no visible property. 

Field, the payee and indorser of the draft, testified that he 
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sold W. A. Hansell cotton for cash, but afterwards agreed 
to give him time, and took the draft sued on; that “ having 
had assurances from W. A. Hansell at the time he purchased 
the cotton that he was owner of the Willeo Cotton Mills, and 
believing that he still owned the property,” he (Field) took 
the draft unsecured. Letters, ranging in date from August, 
1874, to March, 1875, from both the Hansells to Field were 
introduced in evidence ; they were in reference to an adjust- 
ment of his claim; some were written on paper with the 
printed heading, “ Office of the Willeo Cotton Mills, W. A. 
Hansell, proprietor; Roswell, Ga.” 

The jury found the property subject with 10 per cent. 
damages per annum from date of judgment. Claimant 
moved for a new trial: Upon this the court passed substan- 
tially the following order : 

That claimant, within fifteen days from this date (5th 
October, 1877), file in the office of the clerk of the superior 
court of Cobb county, a bond with good and sufficient secu- 
rity or securities, to be judged of by said clerk and approved 
by him, in the sum of $5,000.00, payable to plaintiff in 77. fa., 
or party controlling the judgment, conditioned to have the 
shares in the Willeo Cotton Mills corporation that were first 
entered at organization of the same, or apportioned to W. A. 
Hansell, defendant in jf. fu., forthcoming, when called for 
by the sheriff or his deputy, to be levied on under the said 
ji. fa., should such plaintiff or party controlling hereafter 
desire to pursue the same. Upon compliance of claimant, a 
new trial is granted ; otherwise, refused. 

Plaintiff thereupon excepted. Claimant also excepted 
because of the bond required. The cases were argued to- 
gether. 


W. M. Sesstons; A. Jonnson; M. H. Frexp, for plaintiff 
in error in the first case, and defendant in the second. 


CanpLerR & Tuomson, contra. 
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Jackson, Judge. 


From a careful examination of the facts of this case as 
set out in the record, we are of the opinion that the verdict 
of the jury is sustained sufficiently by the evidence to require 
that it should stand in so far as it finds the property subject. 

From the qualified and conditional grant of a new trial 
by the superior court, it appears that the presiding judge 
did not differ with the jury in the conclusion that this debt 
ought to be paid out of this property, as the order of the 
judge was evidently an effort to secure enough of it to be 
forthcoming to meet the demands of the judgment creditor. 
The case, therefore, is not within the rule that this court 
will reluctantly interfere with the first grant of a new trial 
where the presiding judge is not satisfied with the verdict, 
but differs from the jury on the evidence, for it seems that 
the judge, as well as the jury, thought that this property 
ought to pay this debt. We think so too. The creditor 
gave to the debtor credit on the faith of this property, and 
afterwards he was put off from time to time by the debtor ; 
and then the property was converted into a manufacturing 
company’s estate for which a charter was obtained by the 
debtor and his father—the father being the other member of 
the corporation, and having recognized the debt and made 
propositions himself to pay it. 

The son made over to his wife his part of the estate and 
left nothing for this creditor. The father paid for his por- 
tion in debts the son owed him and other creditors—leav- 
ing nothing to pay this debt after promises to pay it by one 
of the company, and negotiations looking to its payment 
by the other. 

Section 1952 of our Code is very strong in regard to sales 
by insolvent persons or persons in involved circumstances. 
The second paragraph annuls every conveyance of any 
property made with intent ¢o delay creditors—if the party 
taking knows that intent. 


Whether this was a transaction and transfer of this estate 
11 
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to delay this creditor—to put the question in its mildest 
form—was for the jury to say; and whether that intent was 
known to the party taking was also for that body to find. 
They have so found after the case was fairly put to them by 
the court under the law, and their verdict should stand— 
unless some legal reason can be given for setting it aside. 
This record discloses none to us. 

The high character of the parties impresses us with the 
conviction that the intent was eventually to pay the debt; 
but certainly the jury might well think that it was done 
to delay its payment. The entire proceedings look that 
way. 

Of course, if it had been all bona fide and for value, the 
transaction ought to have stood, as the same paragraph pro- 
vides; but any notice that it was done to delay other cred- 
itors, or grounds for reasonable suspicion that such delay 
was the object, would annul it by the very same paragraph 
of the same section of the Code. All these were matters 
peculiarly for the jury. 

2. But we do not think that the facts make a case where 
the claim was put in for delay only. The parties -had a 
right to test the legality of their conduct—to have their 
neighbors say whether the transaction was fair and bona fide, 
and a court to pronounce upon its legal effect. Their object, 
it seems, from the evidence, was to test these points, and not 
by a claim affidavit, merely and solely, to delay this fi. fa. 
Therefore we think the verdict of ten per cent. damages 
wrong. And, perhaps, this view induced the court below 
to set it aside. If so, we think it did right in setting aside 
that part of the verdict. 

3. Wherefore it is our judgment, that the judgment be 
reversed if the party plaintiff will write off the damages, 
and, in that event, that the remainder of the verdict stand ; 
but if the plaintiff will not write off the damages, then that 
the judgment granting the new trial be affirmed. 

Judgment reversed on terms, 
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GriFrFIn vs. Exviort. 
[Jackson, Judge, did not preside in this case on account of providential cause.] 


Whether a homestead under §2040 of the Code is subject to purchase 
money, depends upon whether the exemption was had before or af- 
ter the act of February 27, 1874. It is incumbent upon one relying 
upon the homestead to show that it was set apart before that act. 


Homestead. Before Judge Rick. BanksSuperior Court. 
October Term, 1877. 


Reported in the decision. 


S. P. Tuurmonp; A. C. Moss; W. J. Pixe, for plaintiff 


in error. 
James J. Turnsutt, for defendant. 


Warner, Chief Justice. 


This case came before the court below on an affidavit of 
illegality to an execution which had been levied on the land 
of the defendant, and was submitted to the decision of the 
court without the intervention of a jury, upon the following 
agreed statement of facts: “That on the seventeenth day 
of October, 1871, defendant borrowed the money of the 
plaintiff with which to purchase the land levied on, and that 
he, the defendant, did pay the identical money so borrowed for 
the said land so levied on; that the agreement between plain- 
tiff and defendant at the time the defendant borrowed the 
money, was that so soon as defendant procured the title to 
said land from the party from whom he purchased it, that he, 
the defendant, would execute to plaintiff a warranty deed to 
the land, signed by himself and his wife, to secure the pay- 
ment of the money so borrowed from the plaintiff ; that in- 
stead of executing a deed to said land to the plaintiff he, the 
defendant, afterwards gave a note for the money, and exe- 
cuted to the plaintiff a mortgage on said land to secure the 
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payment thereof; that suit was brought in the justice court, 
265th district, G. M., on said note, and judgment was obtained 
thereon, from which the fi. fa. now levied issued; that defend- 
ant has had all said land set apart to him as exempt under the 
2049th section of the Code of Georgia.” The court sustained 
the illegality, and awarded judgment against the plaintiff 
for costs, whereupon the plaintiff excepted. 

It appears from the agreed statement of facts that the note 
upon which the judgment was obtained was given for the 
putchase money of the land which was levied on in satisfac- 
tion thereof, but it does not appear whether the defendant’s 
homestead exemption was set apart before or after the pas- 
sage of the act of 27th February, 1874. If it was set apart 
after the passage of that act, it was subject to be levied on 
and sold for the purchase money due therefor, and as the de- 
fendant claimed that the land was exempt from levy and 
sale, it was incumbent on him to show aftirmatively such a 
state of facts as would have exempted it under the law. In- 
asmuch as there is nothing in the record going to show that 
the homestead exemption of the land was set apart to the de- 
fendant before the passage of the act of 1874, the court 
erred in sustaining the defendant’s affidavit of illegality. 

Let the judgment of the court below be reversed. 


Hotianp vs. Heyman & Broruer. 


1. The bankruptcy of a corporation does not put an end to the corpor- 
ate existence, nor vacate the office of its directors. 

2. After a chartered bank has been adjudicated a bankrupt, a member 
of its last active board of directors, (the board in existence when the 
failure occured and the act of bankruptcy was committed,) cannot 
buy up claims against it at a discount, and entitle himself to credit 
therefor at full face value in settlement with creditors on his per- 
sonal liability as a stockholder. At least, this cannot be done so as 
to defeat the suit of a creditor who commenced his action before the 
bought-up claims were actually applied in extinguishment of the 
stockholder’s personal liability, and whilst the stockholder held 
them, as transferee, open against the bank, he not having surren- 
dered or canceled them until after the action was brought. 
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8. When fastockholder is sued as such, and he defends on claims against 
the bank, purchased by him, his legal disability as a director to pur- 
chase at a discount may be urged by the plaintiff in reply, without 
any allegation to that effect in the pleadings. 


Bankrupt. Corporations. Directors. Pleadings. Be- 
fore Judge Hittyer. Fulton Superior Court. October 
Term, 1877. 


On September 10, 1875, Heyman & Bro. brought com- 
plaint against E. W. Holland as a stockholder of the Dollar 
Savings Bank, to recover of said Holland by reason of his 
ultimate liability for the indebtedness of the bank, to the 
extent of his pro rata share thereof, in the proportion that 
the stock of the bank ($50,000) bore to his stock ($7,500), 
upon a certificate of deposit issued by said bank, as follows: 

“ No. 756. “ Artanta, Ga., 20th Sept., 1873. 

“This is to certify that M. Heyman & Bro. have deposited 
in the Dollar Savings Bank one thousand and twenty-five 
dollars. Interest at fifteen per cent., to remain thirty days 
or longer. $1,025.00. J. M. Wits, Cash’r.” 

“ Jan. 1, 1875.—Received on the within one hundred and 
ten dollars and thirty-four cents.” 

The indebtedness alleged is $66,375, and the amount of 
Holland’s liability $9,900. 

To this action Holland filed the following pleas: 

1. General issue. 

2. That prior to the commencement of this suit, to-wit : 
on the 5th of August and 6th of September, 1875, he had 
discharged any and all liability he might have incurred by 
reason of having been a stockholder of said bank, by pay- 
ing to other creditors of said bank than the plaintiffs, an 
amount equal to the full proportion his stock bears to the 
whole amount, to-wit: to S. B. Hoyt $9,460.28 principal 
and $1,733.19 interest ; to Lucy 8. Olfield and others (nam- 
ing them) $1,733.17 principal and $59.46 interest, or $11,- 
193.45 principal, and $757.65 interest. 

3. That prior to the commencement of said suit, to-wit: 
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on the 5th of August and 6th of September, 1875, he had 
redeemed by purchase an amount of the indebtedness of 
said bank as large as his liability as a stockholder, which 
said indebtedness is fully set forth, amounting in the aggre- 
gate to $11,193.45 principal, and $757.60 interest. 

Plaintiffs introduced in evidence said certificate, and agree 
ment of counsel, as follows: “ The corporate existence of 
the bank is admitted as alleged. The indebtedness of the 
bank to plaintiffs for the amount is admitted, less a dividend 
of ten per cent. paid by the trustees of the bank in bank- 
ruptcy. 

It is admitted that the bank was declared a bankrupt in 
involuntary bankruptcy, on the 24th of March, 1874, upon 
the petition of John McKenna, filed , 1873. 

It is admitted that Holland was a stockholder in said 
bank to the amount of $7,500, at the time the bank’s indebt- 
edness to plaintiffs was contracted, and that the whole in- 
debtedness of the bank while Holland was a stockholder, 
and in existence at the time suit was brought, was $66,375.” 

The plaintiffs here closed, and defendant’s counsel intro- 
duced in evidence a certificate under oath of the trustees in 
bankruptcy of said bank, showing that the claims pleaded 
by Holland were just claims against the bank, that they had 
been duly proven in bankruptcy and assigned and transfer- 
red to him as pleaded, and that they had been surrendered 
by him and canceled by the trustees. 

The defendant closed, and plaintiffs introduced S. B. Hoyt, 
who testified as follows: He was shown his original transfer 
to Holland as copied in the certificate of the trustees of the 
Dollar Savings Bank, and asked if it spoke the truth? he 
answered that it did; witness was then asked what Holland 
paid him for said claim, which question was objected to on 
the ground of irrelevancy, and on the further ground that 
no attack of the bona fides of defendant’s debt, transferred 
to him by Hoyt, was made by any allegation in the plead- 
ings. The objection was overruled on both grounds. 
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Witness then testified, that owing to the lapse of time, he 
did not remember exactly, but thought that Holland paid 
him an average of about fifty cents on the dollar on all the 
claims witness transferred to him. Witness was then asked 
if Holland was not a director of the Dollar Savings Bank? 
which question was objected to on the ground that there was 
no allegation in the declaration charging him with being a 
director, and no averment or charge in the pleadings charg- 
ing him with being a director, and no averment or charge in 
the pleadings authorizing such proof. The objection was 
overruled. Witness then testified that he knew that Holland 
was a director of the bank at the time it failed, in Septem- 
ber, 1873, from a statement of Holland to him, who, in the 
same conversation (which took place shortly after the fail- 
ure of the bank), told him that he had resigned ; that he did 
not think Holland was a director at the time of the purchase 
by and transfer of the claims to him, but that he was a 
director up to the time of the suspension of the bank. On 
cross-examination, witness was asked if there was not a meet- 
ing of the stockholders of the bank the day after it failed, 
and if, at that meeting, all the directors and officers were not 
turned out and the bank placed in charge of a finance com- 
mittee ? witness answered, that his understanding was that 
at the time of the suspension all the directors and officers of 
the bank were suspended or resigned; that he got his in- 
formation from Mr. Holland, who made that statement at 
the time and in the same conversation in which he (Holland) 
told witness that he had been a director; witness further 
stated, that shortly after the adjudication in bankruptcy he 
was elected one of the committee of creditors of said bank, 
and was the chairman of that committee ; that at a meeting 
of said committee, held long prior to the purchase by and 
assignment of said claims to Holland, defendant tendered 
his resignation as a director to said committee, stating that 
he did not consider himself a director—that he had resigned, 
but that he offered his resignation then, so that there could 
be no question ; that this occurred long before Holland pur- 
chased the claims from him. 
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The jury returned the following verdict : 

“We, the jury, find for the plaintiffs the sum of nine 
hundred and fourteen dollars and eighty-two cents, prin- 
cipal, with interest, at seven per cent. per annum, amount- 
ing to two hundred and seventy-five dollars and fifty cents, 
making a total of eleven hundred and ninety dollars and 
thirty-two cents ($1,190.32), and costs of said suit.” 

Defendant moved for a new trial on the following 
grounds : 

1st. Because the court erred in permitting the plaintiffs’ 
counsel, over the objection of defendant, to prove by S. B. 
Hoyt what defendant paid him for the claims he transferred 
defendant, the testimony being objected to as irrelevant 
and inadmissible under the pleadings. 

2d. Because the court erred in overruling the objection 
of defendant’s counsel to plaintiffs’ proving by 8S. B. Hoyt, 
that defendant was a director of the Dollar Savings Bank, 
there being no allegation in the declaration charging defend- 
ant with being such director. 

3d. Because the court erred in charging the jury as fol- 
lows, to-wit: “If Holland was a director in the bank, and it 
failed and became insolvent, and thereupon its officers, Hol- 
land among them, in consequence of such insolvency, sur- 
rendered their powers and assets to a committee and exer- 
cised no further corporate authority, this would be, in law, 
no more than an abandonment of. their powers as such of- 
ficers,and would not relieve them from the duties, liabilities 
and disabilities of their said offices. If the action Holland 
took was really merely an abandonment of his office, calling it 
a resignation would not make it so, and if really a resigna- 
tion, it would not be effectual unless accepted expressly or 
by implication. An express acceptance should appear by 
some vote or resolution of the proper authority of the cor- 
poration, but could not be implied from mere assent by such 
authority to a surrender of all powers and assets to a com- 
mittee or from acquiescence in the same.” 

4th. Because the court errred in the following charge to 
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the jury: “ An adjudication of bankruptcy against a corpora- 
tion would not vacate the office of director or make the res- 
ignation effectual.” 

5th. Because the court erred in charging the jury as fol- 
lows: “It is forbidden by law for a director to buy up debts 
or claims against his bank at less than full face value. If 
any president, officer, director or agent of any bank shall by 
himself or agent, or in any other manner, either for himself 
or for the bank, directly or indirectly, purchase or be inter- 
ested in the purchase of any bill or check, or other evidence 
of debt, issued by the said bank for a less sum than shall ap- 
pear then due on the face thereof, such person so offending 
shall be guilty of a misdemeanor.” 

6th. Because the court erred in charging the jury as fol- 
lows: “If Holland was a director,and within the sense here 
explained or otherwise, remained and continued a director 
until he bought such claims or demands against the bank, 
and he paid for them less than the full face thereof, such 
purchase by him would be illegal and void, and he would ac- 
quire no title to such claims or demands.” 

7th. Because the court erred in qualifying the following 
charge with these words: “As well as under those to be 
presently stated as arising in case of a bank director,” and 
afterward charging as complained of in the 3d, 4th, 5th and 
6th grounds. The charge was as follows: “If Holland, by 
bona fide purchase,had become the holder of demands against 
the bank of the kind and description for a pro rata share of 
which the stockholders were by the chart<r liable, and by such 
purchase, under the principles applicable in like cases as well 
as under those to be presently stated as arising in case of a 
bank director, he acquired a lawful title to claims or demands 
to an amount greater than his proportionate liability as stock- 
holder, he would have the right to plead and prove the same 
as a defense against the plaintiffs’ present action, and suffi- 
cient proof thereof would defeat the plaintiffs’ suit.” 

8th. Because the verdict is contrary to the following 
charge: “If the defendant, Holland, had been a director in 
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the bank, and before he bought up such claims or demands, 

he had dona fide resigned his office of director, and his res- 

ignation had been accepted by the corporation, either ex- 

pressly or by acquiescence, he would have the same right to 

buy or own claims against the bank, and use them in this 

case for a defense, as any other stockholder would have.” 
The motion was overruled and defendant excepted. 


Canpter & Tomson; Cottier & Cottier, for plaintiff. 
in error. 


E. F. Hoge; Samurt Wet, for defendants. 


Burcktey, Judge. 


1. The bankruptcy of a corporation does not put an end 
to the corporate existence, nor vacate the office of the direc- 
tors. A corporation of this state cannot be dissolved by an 
act of congress, or by the administration thereof, through 


the federal courts. Georgia created, and she alone can de- 
stroy. Code, §$1485 et seq. ; §§1651, 1670, 1682, 1684. Be- 
sides, it is not the purpose of the bankrupt law to dissolve 
corporations. The assets are seized, but the franchise is 
spared. “Your money,” not “your life,” is the demand 
made by the bankrupt act. 

2. After a chartered bank has been adjudicated a bank- 
rupt, a member of its last active. board of directors (the board 
in existence when the failure occurred and the act of bank- 
ruptcy was committed) cannot buy up claims against it at a 
discount, and entitle himself to credit theretor, at full face 
value, on settlement with creditors on his personal liability 
as a stockholder. 

At least, this cannot be done so as to defeat the suit of a 
creditor who commenced his action before the bought up 
claims were actually applied in extinguishment of the stock- 
holder’s personal liability, and whilst the stockholder held 
the claims, as transferee, open against the bank, he not hav- 








JANUARY TERM, 1878. 181 
Holland vs. Heyman & Brother. 


ing surrendered or canceled them until after the action was 
brought. 42 Ga., 575. “As a general principle, it would 
seem that an officer whose duty it was to conduct the vessel 
into port cannot buy up claims against the wreck at a dis- 
count, and take credit therefor on his own liabilities at par. 
Code, §4428. 

3. On the question of pleading, there is no real difficulty. 
When astockholder is sued as such, and he defends on claims 
against the bank, purchased by him, his legal disability as a 
director to purchase at a discount may be urged by a plain- 
tiff in reply, without any allegation to that effect in the 
pleadings. 

In Georgia, we have no replication. 

Cited for plaintiff in error: 40 Ga., 391; 42 7b.,575; 56 
Tb., 563 ; 26 Ib., 1; Code, §3332; 1 Ga., 70; 13 7b., 195; 2 
Ib., 258; 58 Tb., 598; 57Lb., 81; 30 Zb., 619; 32 Ld., 372; 
58 Jb., 540; 55 Fb, 294; 51 Jb, 289; 30 Jb, 944; 29 
[b., 203; 7 Ib, 503; 11 7b, 286; 8 7d., 114, 178; 29 
Ib., 647 ; 30 7b., 241, 361; 32 7d., 228; 44 /d., 28; 45 /d., 
108; 47 /é., 70, 80; 48 74., 48; 50 74., 203; 52 Mo., 583; 
19 Johns., 456,473; 11 B. R.R., 162; 48 Mo., 543; 17 N. 
Y., 93; 8 Cowen, 387 ; 24 Wend., 473; 16 Ga., 227; 42 /6., 
582; 26 /0., 27. 

Cited for defendants in error: Acts of 1870, p. 95; acts 
of 1868, p. 36; 42 Ga., 582; 20 4. 295; 4 Id., 395; 56 
Tb. 563 ; 16 [b., 245, 246 ; Code, $4430; 5 Ga., 239; Ang. & 
Ames on Oor., §$433, 434 ; Grant on Cor., 224, 225, 247; Dil- 
lon M. C., $163, e¢ seg. ; 24 Eng. C. L., 25; 1 Ld. Raym., 563 ; 
2 Jb., 1804; 2 Sweeny, 652; 48 N. Y., 427; Bump., 8 ed, 
789; 4 B. R., 5387; 13 76., 385; 12 76., 559; Code, §1684; 
4 Edwards, 123 ; 24 Vt., 228 ; 33 Maine, 132; 6 Gill.& J., 205 ; 
2 Duval, 17; 57 Ga., 340; 21 Law. Rep., 138; Redfield 
Railways, §235,and note; 2 Abb. C. C., 151; 8 Phila., 639; 
43 Ga., 442; 33 Conn., 516; Ang. & Ames Cor., §491 e¢ 
seg.; T Conn., 214; 8 Mete., 301; 22 N. Y., 128; 38 Barb., 
181; 11 Ga., 556; 59 Me., 277; 2 Black, 715; Dunlap’s 
Paley, 34. 

Judgment affirmed. 
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Bartiey vs. Tae Georota Rariroap. 





Proper diligence having been shown by the agreed statement of facts 
on the part of the railroad company, the presumption of law against 
the road was rebutted, and the plaintiff was not entitled to recover. 





Railroads. Presumptions. Negligence. Before Judge 
Gisson. Richmond Superior Court. October Term, 177. 





Reported in the decision. 


T. & J. L. Oaxman, by W. D. Exuis, for plaintiff in 


error. 

























Lreonakp Purnizy, for defendant. 


Warner, Chief Justice. 





The plaintiff brought his action against the defendant to 
recover damages for killing his cow. The case, by agree- 
ment, was submitted to the decision of the presiding judge 
without the intervention of a jury, upon the following 
agreed statement of facts: 

“The cow of the plaintiff was killed by the way-freight 
train of defendant, No. 48, on the 22d of April, 1877. The 
cow was worth seventy-five dollars, was killed about two 
o’clock pv. M., at or near the six-mile post on defendant’s road 
in Richmond county. Defendant’s train was coming down 
a steep grade at the time the injury occurred. There was 
no fence enclosing the track where the cow was killed. The 
train killing the cow had no air-brakes on it. Air-brakes ' 
are used on most of detendant’s passenger trains, but not on 
its freight trains. With air-brakes a train can be much more 
readily stopped than without. Zhe engineer knew that he had 
a heavy train, that he was on the descent of a heavy grade, 
on smooth, steel rails, and that he had no air-brakes on 
his train. The train of defendant was running at the 
rate of about twelve miles per hour, which was slower 
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than the schedule time of said train. When the engineer 
reached the top of the hill, and before he commenced to 
descend the grade, he shut off the steam, as was his custom 
to do. When descending the grade, he saw ahead of him 
plaintiff ’s cow, down near the bottom of the embankment. 
This part of the road is an embankment, no fence on either 
side. When he first saw the cow he blew down brakes 
twice, brakes were put on the engine and the train, engine 
was reversed, steam was given her to check her speed, the 
cow ran up the embankment, got on the track, and ran 
along ahead of the engine. The engineer continued to blow 
the whistle at the cow for the purpose of frightening her away 
from the track, but could not get her to leave it. Hvery- 
thing was done to stop the train and prevent the injury that 
could be done by defendant’s employees. 

“When the engine struck the cow it was going about two 
miles per hour. The grade was a heavy one and is all the 
way to the city of Augusta. Had the cow been a few 
yards further off, engine could have been stopped before it 
struck her. Adl the care and diligence that could have been 
used was manifested by the defendant’s agents in their efforts 
to stop the train and prevent the injury. Engineer said he 
would have been compelled to have run over and killed his 
wife had she been on the track, where plaintiff’s cow was. 
Defendant has all the appliances, equipments and appurte- 
nances of a first-class railroad. Engineer said he never 
knew a railroad company to use air-breaks on freight trains. 
The road above the place where the cow was killed, and 
from whence the train was running, is perfectly straight for 
at least a mile.” 

The court decided that the plaintiff was not entitled to 
recover of the defendant under the law and facts of the 
ease ; whereupon the plaintiff excepted. 

From the foregoing agreed statement of facts, it appears 
that the defendant exercised all ordinary and reasonable 
care and diligence in the running of its locomotive and 
train of cars at the time the alleged damage was done to 
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the plaintiff's cow, and therefore the presumption of negli- 
gence on its part under the law was rebutted. There 
was no error in the judgment of the court in favor of the 
defendant on the statement of facts contained in the record. 
Let the judgment of the court below be affirmed. 


Witcoxson vs. Tue State or Georcela. 


A conviction for forgery may be founded on an order to a store-keeper 
to let bearer have $3.00 worth of goods, and charge to account of the 
person whose signature was thereto appended, though she was a 
married woman. In the absence of proof to the contrary, where a 
Jeme covert signs a note or order for goods or money, a separate es- 
tate will be presumed, 


Criminal law. Forgery. Husband and wife. Before 
Judge Hittyer. Fulton Superior Court. October Term, 
1877. 


Reported in the decision. 
E. N. Broytes, for plaintiff in error. 


B. H. Hurt, Jr., solicitor general, for the state. 
Warner, Chief Justice. 


The defendant was indicted for the offense of “ forgery,” 
and charged with falsely and fraudulently uttering and pub- 
lishing as true to one W. H. Brotherton, in said county, a 
certain false and forged order in writing, of the tenor follow- 
ing, to-wit: “Atlanta, Ga., Feb. 1st,77. Mr. Brotherton, let 
the bearer have $3.00 worth of dry goods and charge to my 
accouut. Respectfully, Mrs. Ann Jones,” knowing the same 
to have been so falsely and fraudulently forged with intent 
then and there to defraud the said W. H. Brotherton, con- 
trary to the laws of said state, ete. On the trial of the case, 
the jury found the defendant guilty. A motion in arrest 
of judgment was made by the defendant, and also a motion 
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for a new trial on the grounds therein stated, both of which, 
were overruled, and the defendant excepted. 

The motion in arrest of judgment was not insisted on 
here. The main ground of error urged in behalf of the de- 
fendant was that the instrument which the defendant was 
charged with having uttered and published as true, had no 
legal efficacy ; that it was signed by a married woman with 
directions to charge the goods to her account ; that if the pa- 
per had been a true, genuine paper, it would not have created 
any legal liability on anybody. 

In view of the law in this state, when a married woman 
signs a promissory note, or an order for money or goods, the 
legal presumption is (in the absence of any proof to the con- 
trary) that she has a separate estate out of which she intends 
to pay it. Huff vs. Wright, 39 Ga. Rep., 41. The defend 
ant was charged in the indictment with having uttered and 
published as true to one W. H. Brotherton, the false and 
forged order herein before described, knowing the same to 
have been falsely and fraudulently forged, with intent to 
defraud the said Brotherton. There is ample evidence in 
the record to sustain the verdict of the jury, and there was 
no error in overruling the motion for a new trial. See 
Thomas vs. The State, 59th Ga., 784. 

Let the judgment of the court below be affirmed. 


Bower vs. Owens. 


1 Negligence, whether on the part of the inn-keeper or on the part of 
the guest, is equally a question for the jury. The court should not 
instruct them that the guest was bound to fasten a particular win- 
dow of his room if he could have seen it by the use of ordinary dili- 
gence. Whether, under the circumstances, he was justifiable in 
assuming that there was no such window, or that it was kept fast- 
ened, are matters for the jury to determine, and not for the court. 


'2. Where the guest admitted that the loss occurred by his own fault, 


the jury should have been left to give such effect to the admission as 
they thought it deserved, and to settle its signification for them- 
selves. It was error to instruct them that they might consider it in 
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two aspects, first, as showiny a conscious omission to exercise proper 
care and diligence, or, secondly, as an admission that, from being 
affected by drink, he failed in the use of such care and diligence. 

3. Though the verdict was what it ought to have been, under the evi- 
dence, a new trial is awarded in obedience to section 3248 of the 
Code. 


Inn-keepers. Negligence. Charge of court. New trial. 
Before Judge CLrarx. City Court of Atlanta. December 
Term, 1877. 


Bohler brought case against Owens as the proprietor of 
the National Hotel, in the city of Atlanta, for the value of 
a watch and pistol, alleged to have been stolen from the 
former, through the negligence of the latter. The defend- 
ant pleaded the general issue. The evidence presented the 
following facts: 

At about eleven o’clock of the night of January 19, 1875, 
plaintiff retired to his room, slightly under the influence of 
liquor, having taken since supper from three to five drinks. 
He was not drunk, but only affected to the extent that a 
man accustomed to drink would have been from the imbi- 
bing of that much liquor. A young man in the employ of 
the defendant conducted him to his room, on the second 
floor, saw him undress and place his watch and pistol under 
the pillow on the far side of the bed from the door, cau- 
tioned him to fasten the door and left. Plaintiff carefully 
fastened the door and retired, sleeping on the front side of 
the bed, which was double. Near the other side of the 
head of the bed was a window opening into the hall, which 
plaintiff did not observe, and therefore could not state 
whether it was fastened or not. It was the only window 
in the room, and was so constructed that a thief, having 
opened it, could take anything from under the pillow on 
that side of the bed without entering the room. It had fas- 
tenings. At about four o’clock the next morning, plaintiff 
was aroused by an unusual noise in the house. He turned 
up the gas and felt for his watch to ascertain what time it 
was. His watch and pistol were gone. He went to the 
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oftice of the hotel to report the fact, and found several 
other guests there for a similar purpose. 

Plaintiff denied emphatically that he ever admitted to 
defendant, to McGhee, or to any one else, on the next day, 
or at any other time, that the loss was caused by his own 
negligence. Defendant and McGhee both swore that he 
did. 

Defendant placed in evidence the following notice which 
was fastened on the inside of the door of plaintiffs room. 


‘© NOTICE TO GUESTS OF THE NATIONAL HOTEL. 


“Guests are requested to lock the doors upon leaving 
their rooms, and deposit the keys in the office, and to lock and 
bolt the doors on retiring. The proprietors will not hold 
themselves responsible for money, jewels, or valuable 
packages, unless deposited in the fire-proof safe in the of- 
fice. 

(Signed) Jas. E. Owens, Proprietor.” 

The jury found for the defendant. The plaintiff moved 
for a new trial upon the following, among other grounds: 

Ist. Because the court erred in charging the jury, “that 
it was the duty of plaintiff, as a guest, to lock or bolt the 
door and window to his bed-room, if such fastenings were 
attached to the same, provided they were satisfied, from the 
evidence, that he could, by the exercise of ordinary diligence, 
have seen or known of the existence of the window.” 

2d. Because the court erred in charging the jury, “that 
if they believed from the evidence, that plaintiff, on the 
next morning after his watch and pistol were stolen, ad- 
mitted that the loss was caused by his own fault, then they 
might consider such admission in two aspects: one, as show- 
ing a conscious omission to exercise proper care and dili- 
gence in the preservation of his property, or, as an admis- 
sion that from his being the worse for liquor he had failed 
to exercise proper care and diligence, so as to aid the jury in 
determining whether or not the loss was caused by the neg- 
ligence or default of the plaintiff.” 

12 
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3d. Because the verdict was contrary to law and evi- 


dence. 
The motion was overruled and plaintiff excepted. 


E. N. Broytes; Jno. B. Repwiyz, for plaintiff in error. 
E. P. Howe t, for defendant. 


Biecktey, Judge. 


1. Negligence is a question for the jury. The charge of 
the court ought to trust the jury with the question. Why 
should not the judge think that the jury can discriminate 
between what is, and what is not, negligence? The jury had 
access to the proper sources of information, through their 
own observation and experience. Negligence is the omis- 
sion of diligence ; and diligence is not otherwise defined 
than by referring to the actual conduct of men in the man- 
agement of their own affairs. The lowest grade of diligence 
conforms to the conduct of the man of common sense who 
is least attentive to his interest ; ordinary diligence is meas- 
ured by the conduct of the prudent man ; extraordinary dil- 
igence by that of the very prudent and thoughtful man. 
Code, §$2061, 2062, 2063. It isa mistake to suppose that 
the judge is better informed concerning these things than 
the jury. On questions of fact, the jury are the chosen ex- 
perts of the law. 

2. When the guest admitted that the loss occurred from 
his own fault, the opportunity was excellent to contend in 
argument that the loss proceeded from the negligence of the 
plaintiff. But the defendant had no right to an intimation 
from the bench that the evidence might mean so and so. 
What it meant was for the jury. 

3. Though the verdict was what it eught to have been 
under the evidence, a new trial is awarded in obedience to 
section 3248 of the Code. 

Judgment reversed. 
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GLovER vs. Moore. 


A married woman who entrusts the defense of a suit at law to counsel 
chosen by herself, is bound by the acts of such counsel) to the extent 
that any other suitor would be ; and if her plea be withdrawn by 
her counsel on terms executed by the other side, and judgment 
be rendered against her without any fraud on the part of her adver- 
sary or his counsel, such judgment will conclude her. 


Injunction. Attorney and client. Judgments. Before 
Judge McCurcuen. Bartow County. At Chambers. Sep- 
tember 29, 1877. 


Mrs. Moore filed her bill to enjoin a judgment from pro- 
ceeding against her separate property. The injunction was 
granted in the following decision by the chancellor : 


“Mr. Akin, the counsel for the defendant, expressly 
waived any question as to the jurisdiction of Bartow supe- 
rior court. The credit in this case, so far as the original 
account is concerned, was evidently extended by the defend 
ant to the husband of complainant, and not to the complain- 
ant. The goods were charged to the husband and not to the 
wife, and while the defendant, in his answer, insists that some 
of the goods went to the use of complainant, he does not 
pretend that all of them did. Our Code provides that the 
wife cannot bind her separate estate by any contract of sure- 
tyship, nor by any assumption of the debts of her husband. 
The words are peculiar. She may contract, but she cannot 
bind her separate estate for any debt of her husband. But 
it is insisted here that her separate estate is bound—not by 
her contract—by the judgment—that she cannot have 
the protection of the statute after suffering judgment by 
default. In other words, that though she cannot bind her 
separate estate by the most solemn contract, that she may 
bind it effectually by her default, or laches in neglecting to 
plead, or by a contract to withdraw her plea. The object of 
this statute was to protect the wife’s estate from the effects of 
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the influence which the law presumes the husband to have 
over the wife. Is the influence of the husband less potent 
in inducing non-action, default or laches on the part of the 
wife, than it would be in producing direct action on her 
part? The statute will be a poor protection against the :nflu- 
ence of the husband under such a construction as this. The 
complainant does not ask that the judgment be opened, and 
that she be allowed to plead. She simply asks what the 
statute guarantees, that her separate property shall not be 
subjected to pay the debts of her husband. The separate 
estate of the wife is under the special protection of the law 
as against the husband, and the law will not allow its powers 
or judgment to be used as the indirect means of accomplish- 
ing what the law positively forbids. It is therefore ordered 
that the writ of injunction do issue as prayed for by com- 
plainant.” 
To this decision defendant excepted. 


Warren Axin & Son, for plaintiff in error. 
No appearance for defendant. 
Jackson, J udge. 


This was a bill filed by Mrs. Moore to be relieved from a 
judgment at law against her, upon which execution was is- 
sued and levied upon her separate real estate. The equity 
alleged is that she was sued upon the note jointly with her 
husband—that she put in a plea through her counsel, which 
was withdrawn by him at the same time that a plea of her 
husband was withdrawn, but without her assent thereto— 
that the plea showed, and the fact was, that it was her hus- 
band’s debt, and that she signed certain notes with him, at 
his urgent solicitation, to procure time—but that her plea 
was withdrawn and the judgment was rendered against her. 

It appears from the evidence that Mrs. Moore employed 
counsel to defend the common law suit, and entrusted to 
that counsel her defense—that her husband had the same 
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counsel—that at the trial term—husband and wife and 
plaintiff, were all present at court—that the case was con- 
tinued by plaintiff on account of surprise at the pleas—that 
the counsel for defendants approached plaintiffs counsel 
and proposed to withdraw plea and let judgment go against 
husband and wife—if time was given—that this counsel 
was the brother-in-law of the husband—that it was agreed 
to do so if their clients would agree to it—that at the next 
term the counsel reported to each other that their clients 
had agreed, and the judgment was entered pursuant to the 
agreement, and the execution stayed pursuant thereto. — 

Upon these facts, the chancellor gave his opinion as set 
out in the record, and enjoined the judgment on the ground 
that tlie Code, section 1783, declares that the wife “ cannot 
bind her separate estate by any contract of suretyship, nor 
by any assumption of the debts of her husband ;” and the 
chancellor argues that inasmuch as she could not assume by 
contract the debts of her husband, she cannot, by suffering 
judgment to go against her, bind her estate by a contract to 
suffer the judgment to go against her. 

In our judgment the fallacy of the argument consists in 
not considering the legal effect of the judgment. That 
effect is that the debt is adjudicated by a court of compe- 
tent jurisdiction to be a legal debt of the wife—to be her 
own debt and not the debt of the husband—otherwise the 
court would net have rendered it; and the judgment thus 
rendered by a court of competent jurisdiction, finding that 
this debt is not her husband’s alone but her own also, is as 
conclusive upon that issue as any other judgment on any 
other issue can be. If there had been any allegation and 
proof of fraud on the part of the plaintiff or his counsel, 
by which Mrs. Moore or her counsel and agent had been 
cheated and deceived in respect to the withdrawing her plea, 
then equity would interpose to relieve her and to set aside 
the judgment, restraining the plaintiff by injunction until 
the hearing for that purpose; but nothing of the sort is 
pretended here. If anybody wronged her it was her coun- 
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sel, and she must look to him. 2 McCord’s Chan. R. 406. 
It must be borne in mind that a radical change is made in 
the law of husband and wife by the act of 1866, and the 
constitution of 1868, affirmed too by the constitution of 
1877 ; and the wife now can sue or be sued as to her sepa- 
rate estate; she may employ counsel to whom her rights 
are entrusted and she will be bound by the acts of such 
counsel in the management of her case just as other suitors 
are bound. If she be served—if she appear in court—if 
she be heard by counsel chosen by her—the judgment ren- 
dered without fraud on the part of her adversary will bind 
her ; and binding her, it will bind her property. There 
must be an end to legal investigation. somewhere, even 
where a wife’s estate is concerned; and if that judgment 
will not bind her, rendered by that court of competent ju- 
risdiction, this judgment will not, nor will any that any 
court could render. 

For authority that attorney can bind client, see 1 Ga., 
280; 31 Ga. 1; 42 Ga., 168. This agreement between 
the counsel was in writing, and was binding. Code, §408. 
That section is conclusive upon Mrs. Moore, if she could 
have concluded herself being present; and she could have 
done so by making the agreement for time, and withdraw- 
ing her plea and suffering the judgment to be taken that 
the debt was her own and not her husband’s only. 

That equity will not interfere to set aside such a judg- 
ment, where she knew of the defense, except for fraud or 
act of the other side unmixed with fraud or negligence on 
her part. See Code, §3129; 2 Ga., 275; 6 Ga., 172. 

In this case Mrs. Moore knew of her defense ; no fraud 
on the part of her adversary or other bad conduct in him 
or his counsel is charged ; while certainly her own conduct, 
through her agent, would operate fraudulently upon the 
plaintiff, who gave time and was prevented from showing 
what part of the goods were for her, and what credit was 
given to her; and she certainly was negligent in not seeing 
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that her defense was made, and her attorney negligent in not 
making it for her, if she wished it done. 

The law is therefore against her; and we must reverse 
the judgment of the chancellor enjoining the plaintiff's 
‘ judgment from proceeding against her property. 
Judgment reversed. 











Werter, guardian, e¢ al. vs. Hanersuam ef al., executors. 






[Jackson, Judge, being related to some of the plaintiffs in error, Judge HitiyYeEr, of 
the Atlanta circuit, was designated by the governor to preside in his place. ] 











1. In a will case, where the alleged testatrix left no child or lineal 
descendants of children, the principle contained in the last clause of 
section 2399 of the Code, should not be given in charge to the jury, 
as the same dves not apply if the heirs at law are remote or collateral 
kindred, and the court below was right in so ruling on the motion 
for new trial. 

2. Where the verdict turns on alleged monomania, and the presiding 
judge grants a new trial on the ground that there was no evidence 
of monomania in the testatrix, and this court is of the same opinion 
as to such want of evidence, the judgment will he affirmed. 

3. If a person die intestate, leaving no descendants or next of kin within 

these degrees expressly named and their order of preference, either 

personally or by representation, set down in the Code, the heirs at 
law are those nearest in blood to such intestate, to be asvertained 
according to the rules, not of the civil but of the canon law—that is, 
counting from the intestate up to the common ancestor, one degree 
for each generation, thence down the collateral line to the contestant. 

The number of degrees in the longer of these two lines is the degree 

of kindred between the intestate and the contestant By these rules, 

the grandchildren of an aunt are in the third degree, and are heirs at 
law in preference to the great-grandchildren of a brother, who are 
in the fourth degree. 

In a will case, all persons may be parties who are heirs at law, or 

who, bona fide, claim to be such, and where the presiding judge is of 

the opinion that the caveators all have an interest, he should refuse to 
dismiss any of them, and this court will not control his discretion in 
so doing. 

5. Where, in a will case, evidence was offered tending to prove that 
in the lifetime of the testatrix a bill had been filed to close an 
old family burial place, by which it was sought to show an unnatu- 

ral state of feeling on the part of the testatrix towards a portion of 
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her kindred, and it did not affirmatively appear that the testatrix filed 
the bill, or was in any. way responsible for its averments : Held, that 
on objection by the opposite party, such evidence should have been 
excluded. 

. Evidence that the mother, then in life, of certain of the alleged heirs 
at law, informed her husband that she had written a le'ter, though 
friendly in its terms, to the testatrix, and sent to such husband what 
purported to bea copy of such letter, is irrelevant. 

. In a will case the propounders hold the affirmative, and the burden 
of proof is on them; but this burden is to show the factum of the 
will, and general sanity or testamentary capacity only. A charge to 
the jury, which submits the question whether the testatrix was en- 
tirely free from insanity of any kind, states the rule too strongly. 

. The heir at law may complain of any monomania which really ex- 
ists, and which injures him; that is, which produces the will and 
thus diverts the inheritance from him, whether the monomania be 
directed against him or another; but where there is really no mono- 
mania, or where, though monomania exists, the will is not the pro- 
duct of it; then the heir is not injured, and if it appears that the tes- 
tament does speak the wishes of the testatrix, unbiased by monoma- 
nia, it ought to stand. 

. If there be nothing illegal in the terms of a will, and the fact of its 
execution as well as testamentary capacity in the deceased be proven 
to the satisfaction of the jury, they should find for the will, and the 
court should order it to record, leaving all questions of construction, 
and the fate of charitable or other particular bequests for action of 
the parties or future direction in the proper court, as the case may 
require. Reynolds vs. Bristow et al., 37 Ga., 283, construing section 
2419 of the Code, reviewed and affirmed. 

10. Where the executors are propounding an alleged will for proof in 
solemn form, the issue, and the only issue, is devisavit vel non. The 
jury should, by their verdict, find that the paper propounded ‘‘is,” 
or ‘‘is not,” the last will and testament of the deceased. A special 
verdict in such case is unauthorized, As between the caveators them- 
selves, the verdict can settle nothing, and should find pothing in fa- 
vor of one or against another. 


Wills. Descent. Estates. Parties. Evidence. Prac- 
tice in the Superior Court. Charge of Court. Before 
Judge Tompkins. Chatham Superior Court. May Term, 
1877. 


The executors of Mary Telfair, deceased, propounded a 
will, which was caveated by two sets of heirs at law claim- 
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ing separately—the “ Wetters” and the “Joneses.” The case 
was carried from the court of ordinary to the superior 
court by appeal. At the close of the evidence, counsel for 
the propounders moved to dismiss the caveat and appeal of 
the Wetters on the ground that the evidence of caveators 
showed that the Joneses were nearer of kin to deceased, and 
the Wetters therefore could not be heirs at law. This was 
overruled. The court submitted questions to the jury, 
which they answered specially, and then found in general 
terms for the caveat of the Wetters and against that of the 
Joneses. The propounders moved for a new trial on the 
following, among other grounds: 

Ist. Because the court erred in admitting as evidence to 
the jury, an indorsement upon a letter from Mrs. Alberta 
Wetter to her husband A. P. Wetter, purporting to be an 
extract from a letter written by said Mrs. Wetter to her 
aunts, Miss Mary Telfair and Mrs. Hodgson, there being no 
evidence that the letter from which said extract purported 
to have been taken, was ever sent to, or received by the said 
Miss Mary Telfair and Mrs. Hodgson, and said extract being 
irrelevant to the issues on trial. 

2d. Because the court allowed A. P. Wetter to testify to 
the contents of a bill in equity, alleged to have been filed for 
the purpose of procuring a certain family vault at Sharon 
to be closed up, which bill in equity nowhere appears upon 
the docket. or record of the court for which it was intended, 
und the alleged title of the same does not connect the tes- 
tatrix, Mary Telfair, therewith, no foundation having been 
laid for the introduction of said secondary evidence ; and 
the testimony being irrelevant to the issue. 

3d. Because the court erred in refusing the motion of 
counsel of propounders, made at the close of the evidence 
in the case, to dismiss the caveat and the appeal of the 
caveator Augustus P. Wetter as guardian ad litem of J. 
A. T. Wetter, Mary Martha Wetter and Louisa Alberta 
Wetter, minors. The said motion being based on the fact 
that the evidence introduced by the two sets of caveators 
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themselves, showed that G. Noble Jones and Mrs. Mary Har- 
rison and Alfred Cuthbert, caveators, were the children of 
the first cousin of the testatrix, of the maternal blood, and 
the said J. A. T. Wetter, Mary Martha Wetter and Louisa 
Alberta Wetter, were the great-grandchildren of the brother 
of the said testatrix of the paternal blood, and thus the said 
children of the first cousins of the said testatrix were nearer 
by blood or in degree of consanguinity to said testatrix than 
the said great-grandchildren of her brother, and conse- 
quently the said great-grandchildren of her said brother 
were not her heirs at law. 

4th. Because the court erred in charging the jury that it 
was incumbent upon the propounders to prove not only that 
the testatrix was of sound and disposing mind and memory 
at the time of the execution of her will, but also that she did 
not have any monomania, insane delusion, or partial insanity 
of any kind. 

5th. Because the court erred in submitting to the jury sec- 
tion 2399 of the Code, inasmuch as the greater portion of 
said section was not applicable to the case at bar, and read- 
ing it to the jury was calculated to impress their minds with 
the idea that it was applicable, and that the will on trial came 
under its provisions, and to mislead them in their verdict. 

6th. Because the court erred in charging the jury as fol- 
lows: “A person may generally appear sensible in the or- 
dinary intercourse and business transactions of life, and yet 
be the victim of monomania and insane delusion as to partic- 
ular persons or particular matters; in fact, may be insane 
upon one subject and sane as to all others. If you should 
find from the evidence that the will now offered for probate 
was the result of such monomania or insane delusion, it will 
be your duty to set it aside, even though the proof should 
have failed to satisfy you that there was a total deprivation 
of reason in the testatrix, or that her mind was generally 
weak and unsound.” 

7th. Because the court erred in refusing to charge as 
follows: “If the jury find that the caveators, the children of 
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Augustus P. Wetter and his wife (formerly Alberta Cobb) 
were the great-grand-nieces of the testatrix at the time of 
her death, and that George Noble Jones, and those claiming 
with him, were the children of the first cousin of the testa- 
trix at the time of her death, then the latter set were the 
heirs at law of said testatrix at the time of her death, and not 
the children of Wetter.” 

8th. Because the verdict was contrary to law, evidence and 
the charge of the court. 
The court granted a new trial, and caveators excepted. 













T. M. Norwoop; R. E. Lester; N. C. Cotter; Ricnarp 
H. Crark; O. A. Locurane; Rosertr Toomss, for A. P. 
Wetter, guardian. 






W. W. Monreomery; J. R. Saussy, for George Noble 
Jones et al. 









Jackson, Lawton & Bastncer; Harrrmer & CuisHotm ; 
Wa. Grayson Mann, for the executors. 






Hittyer, Judge. 






1. The testatrix, Mary Telfair, died without children. There 
was much controversy as to who were her heirs at law, but 
all the contestants were remote collateral kindred. The es- 
tate disposed of under the will was a very large one, and the 
bulk of it is bequeathed to strangers ; indeed, it may be said 
that all of it is so bequeathed, if the word “strangers” be 
taken to mean any persons not bearing the relationship of 
husband and wife, or children. The judge presiding at the 
trial in the court below gave in charge to the jury, section 
2399 of the Code, in which it is provided, amongst other 
things, that where an entire estate is bequeathed to stran- 
gers, “to the exclusion of the wife and children,” the will 
should be closely scrutinized, and upon the slightest evidence 
of aberation of intellect, or collusion, or fraud, or any undue 
influence or unfair dealing, probate should be refused. On 
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the motion for new trial the judge held that this charge was 
error, and we think the latter ruling the correct one. The 
provision of law contained in section 2399 of the Code is 
based on the principle, the very rational and common sense 
principle, that a man is apt to love his wife and children, and 
that, in a well regulated mind, they are the natural, and, as 
human experience shows, almost the invariable objects of his 
bounty ; and the law deems that to bequeath his property to 
strangers, to the exclusion of wife and children, is so unnat- 
ural an act as to require very little more evidence to estab- 
lish the proposition that the testator’s mind is not sound and 
disposing, and of testamentary capacity. But where there 
are no kindred having the relationship named in the act, the 
principle does not apply. 

2. One of the grounds for a new trial was, that there was 
no evidence of monomania, and the presiding judge granted 
a new trial on this ground amongst others. As the case is 
to be tried again, we do not indulge in any extended com- 
mentary on the evidence. We will only say that looking 
carefully through the evidence in the record, we all agree 
thoroughly with Judge Tompkins, that there is nothing in it 
which amounts to proof of monomania, and we have no hes- 
itation in affirming the judgment granting the new trial on 
that ground. 

3. It appears in the record that there are two classes of 
persons, and caveators, claiming to be heirs at law, each to 
the exclusion of the other. These may be designated as fol- 
lows: first, the “ Joneses,” who are grandchildren of an aunt 
of the testatrix ; second,the “ Wetters,” who are great-grand- 
children of a brother of the testatrix. It was a question 
much mooted at the trial, and the subject of the most elab- 
orate argument and research in this court, as to which of 
these two classes are, under our law, the next of kin of Miss 
Telfair. Section 2484 of the Code furnishes the rules for 
determining who are the heirs at law of any deceased per- 
son, and we hold that its terms as statute law are sufficiently 
broad and expressive as to cover the whole ground, expressly 
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naming certain particular cases and adopting the rules of 
the canon law, to govern in all other cases not expressly 
mentioned. This section in its various clauses, numbered 
seriatim, from (1) to (8), after providing for the case of 
husband and children, the wife and representatives of chil- 
dren, posthumous children, brothers and sisters, and de- 
scendants of each, the whole blood and half blood, and ex- 
tending as far as the children or grandchildren of brothers 
or sisters, the father, mother, first cousins, uncles and aunts, 
and, in express words, declaring the degree and relative rank 
of each as to inheritance, ends in the sweeping provision 
embodied in the 9th clause, “that the more remote degrees 
of kindred shall be determined by the rules of the canon 
law, as adopted and enforced in the English courts prior to 
the 4th day of July, 1776.” 

it is obvious that as to all these degrees of kindred 
and relationship expressly mentioned and set down in the 
section of the Code under consideration, they are to occupy 
the position or degree of kindred to which the words of the 
act assign them. And if the contestants in this case were 
in any degree of kindred to Miss Telfair not more remote 
than grandchildren of brothers, their relative rank as to in- 
heritance would be easily determined as named by x press 
words in the section, and they would take rank where the 
section places them ; but it is conceded on all hands that 
neither class of the contestants—neither the Wetters nor the 
Joneses are within any of these degrees. They come under 
the class mentioned in the ninth clause of the act, “the 
more remote degrees,” and accordingly the question as to 
‘‘ who are the heirs at law of Mary Telfair” must be deter- 
mined by the rules of the canon law, as adopted and en- 
forced in the English courts prior to the fourth of July 
1776. To ascertain the rules of the canon law we have 
but to refer to the adjudicated cases and authorities in 
England coming down to us from beyond the date in ques- 
tion, and from these it is impossible to err in the proposi- 
tion that to ascertain the degree of kindred we must count 
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from the intestate up to the common ancestor one degree 
for each generation, thence down the collateral line to the 
contestant : the number of degrees in the longer of these 
two lines is the degree of kindred between the intestate and 
the contestant. And by this rnle the grandchildren of an 
aunt are in the third degree, and are heirs at law in prefer- 
ence to the great-grandchildren of a brother, who are in the 
fourth degree. This construction involves the proposition, 
that if Alberta Wetter, the grandchild of Thos. Telfair, the 
brother, had been in life at the time her great-aunt Mary 
Telfair died, she would have inherited the whole estate to 
the exclusion of the Joneses. Because by representation she 
would have been moved up to the position of her grand- 
father, Thos. Telfair, and then standing in the shoes of a 
brother she would of course have inherited to the exclusion 
of the descendants of an aunt (the Joneses); but that Mrs. 
Wetter having died before Mary Telfair, her line is cut off 
altogether ; and though she left children they are postponed 
to those same grandchildren of an aunt, whom their mother 
would have completely outranked. For myself if not con- 
trolled by authority and precedent, I should have some hes- 
itanecy in so ruling. The doubt is as to whether the lan- 
guage, “ There shall be no representation beyond the chil- 
dren and grandchildren of brothers and sisters,” means that 
none but living persons shall be counted under, or take rank 
by, representation, or whether representation ought not to be 
admitted as far as Alberta Wetter (a brother’s grandchild) 
although she be dead, but not “beyond” her, and thus in 
counting the degrees to move her up to the place of her 
grandfather, Thomas Telfair, and to count her and her 
mother and her grandfather, by “ representation,” as all one 
degree. If Alberta Wetter had been in life, the fact that 
her mother and grandfather were dead, would not prevent 
the degree of kindred from counting in her favor or prevent 
her from being moved up to and standing in the shoes of 
her dead grandfather; and why should her death prevent 
her children from standing in her shoes? Quite an ingeni- 
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ous argument might be made in favor of that view, and the 
subject made to furnish another of the curious and difficult 
problems incident to the whole doctrine of kinship and in- 
heritance, than which perhaps no one branch of the law has 
been more fruitful of controversy, or had expended upon it 
more learning and research. But the safe course is to re- 
sort to authority, follow the beaten path of precedent. 
The doctrine of representation is not now in the laws of 
England. 

From quite an ancient date representation was admitted in 
England as far as the children of brothers and sisters. 
And such was the law of Georgia down to the act of 1859. 
By that act representation was extended to grandchildren 
of brothers and sisters. But the ancient inhibition which 
came across the water with our forefathers was retained, 
namely, “that further than this there should be no represen- 
tation among collaterals.” Now take the law as it stood in 
England prior to our adopting statute, where the rules of the 
canon law were of force, and in human experience such a 
contest as the present one would be apt to arise with some 
frequency, and accordingly we find quite a number of cases 
in which this and the like question did arise, and were deci- 
ded in the English courts, and it was very early held, and 
the doctrine firmly established, that the language of the act: 
“There shall be no representatives admitted after brothers’ 
and sisters’ children,” operated to cut off all who were in any 
more remote degree altogether from any benefit of the duc- 
trine of representation ; that is, that if the person entitled to 
representation within the words of the act, be dead, that all 
representation is at an end, aud one who stands in the shoes 
of such a deceased person can thereby take no benefit of rep- 
resentation. We quote from the case of Pett vs. Pett, 1 
Comyn’s Reports, 87: “ A libel was exhibited against the 
administrator, setting forth that the intestate had two broth- 
ers who had issue and died. The issue of one of the brothers 
had issue, a son and a daughter, and then the intestate dies ; 
and his grand-nephew and grand-neice, the son and daughter 
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of the issue of one of the brothers, wanted to have distribu- 
tion with his neice, the issue of the other brother; but the 
spiritual court had denied it, for that there is a proviso in the’ 
act of parliament that there shall be no representatives ad- 
mitted after brothers’ and sisters’ children, which occasioned 
the motion for a mandamus, but it was denied.” Can any- 
thing be plainer? This was decided in the twelfth year of 
William III, and in support of the doctrine there laid down, 
may be cited 1 Ld. Raymond, 571; Holt, 259; 1 Salk., 
250, 8. C.; 3 Salk., 138,; 2 Eq. Cases Abr., 435; 12 
Mod., 409; 1P. Wms., 25, 594; Gib. Cod., 481; 4 
Burns’ Eccl. Law., 358; 2 Vern., 233; Prec. Chan., 28; 2 
Show., 286; Lovelass on Wills, 77; Raym., 496. 

Concluding, then, as we do, that the doctrine of represen. 
tation is not applicable to the case, and that by the rules of 
the canon law, the Joneses are in the third degree and the 
Wetters in the fourth, we hold that the former are heirs at 
law to the exclusion of the latter. 

4. When a will is propounded for probate whether the 
proceedings be initiated by the executors or by the heirs at 
law, the object of the investigation is to determine the 
question of testacy or intestacy, and it can never be said that 
the litigation is ended, unless all persons have been heard or 
have had an opportunity to be heard, who either really 
have an interest or buna fide claim to havean interest. We 
will not say that, after the court has heard all the facts, if 
the presiding judge is clearly satisfied iu his own mind be- 
yond all doubt, that any caveator is really a stranger to the 
controversy, and has no interest whatever in the result of 
the litigation, the court may not dismiss him from the case. 
But as long as it appears, either that the caveator has an in- 
terest or the presiding judge has even a doubt upon the 
subject, he should retain him in the case to the end that the 
judgment may bind him. 

5. Some question was made at the hearing relative to the 
competency of one of the witnesses, and other matters rela- 
ting to the factum of the will or formalities of its execution. 
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In none of the rulings thus questioned has error been made 
apparent. 

The remaining points ruled appear with sufficient dis- 
tinctness in the syllabus. 

Judgment affirmed. 


Jones et al. vs. Haspersuam eé al., executors. 


In a will case, where the caveators have all joined in a bill of excep- 
tions to this court, each should embody in it, or under it, all the as- 
signments of error he expects to insist on here, and where one or 
more of such caveators afterward sues out another bill of exceptions 
and writ of error in the same case, and from the same judgment, 
such second writ will be dismissed. 


Practice in the Supreme Court. January Term, 1878. 


This case was argued together with Wetter, guardian, 
et al. vs. Habersham et al., executors. The plaintiffs in error 
in the present case were among the caveators of the Telfair 
will, all of whom joined in the bill of exceptions in that 
ease. Afterwards some of them sued out a separate writ of 
error, and brought up the present case. It was dismissed. 


T. M. Norwoop; R. E. Lester; N.C. Cotter; Ricnarp 
H. Crarx; O. A. Locurane; Rosert Toomps, for A. P. 
Wetter, guardian. 


W. W. Monteomery; J. R. Saussry, for Geo. Noble 
Jones e al. 


Jackson, Lawron & Bastncer; Harrringr & CuisHoi ; 


Wma. Grayson Mann, for the executors. 
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Ditton vs. Ditton. 


[This case was argued at the last term and decision reserved. ] 

1. In a suit by a reputed wife against her reputed husband for perma- 
nent alimony, there is no reason why he should not be estopped from 
denying her competency to contract marriage by reason of race or 
color, if he has in fact married her (though without a license or the 
usual ceremony), lived with her for many years as his wife, and reared 
a family of children by her. After thus recognizing and treating her 
as his wife, he should be bound to furnish her and the minor chil- 
dren with support. Public policy is promoted, and not obstructed, 
by applying the principle of estoppel in such acase. More especially 
is this true if he has procured an act of the general assembly to be 
passed reciting and declaring that ‘‘ Whereas doubts have existed 
whether (naming her by a name intended to describe her for the oc- 
casion), of the county of Chatham, is entitled to the rights and priv- 
ileges of citizenship; and whereas satisfactory proof has been furn- 
ished to establish her said rights and privileges; and whereas it is 
just and proper that said doubts should be forever removed: Be it 
enacted, that from and after the passage of this act, the said (naming 
her as before) and her children (naming them) be, and they are hereby, 
declared to be severally entitled to all and singular, the rights and 
privileges of citizens of Georgia, and to be fully capable, each or 
any of them, of inheriting, holding and receiving all manner of 
proper*y, real or personal, by bequest, deed, or in any other manner 
whatever. 

. The court committed no error on the trial, the correction of which 
would or ought to vary the result. And the verdict of the jury was 
sufficiently comprehensive to dispose of all the material questions. 


Husband and wife. Alimony. LEstoppel. Before Judge 
Tompxins. Chatham Superior Court. October Term, 1877. 


Mrs. Dillon filed a bill against her alleged husband for 
permanent alimony, under §1747 of the Code. Pending 
the case, a motion for temporary alimony and counsel fees 
was submitted. To this the defendant responded by deny- 
ing that the complainant was his wife, by alleging that he had 
never contracted marriage with her, by charging that she 
was a person of African descent, having more than one- 
eighth of African blood in her veins, and for that rea- 
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son incapable of contracting lawful marriage with a white 
man, and by demanding a trial»by jury of the issues in- 
volved. 

A jury was impaneled and the court submitted to them 
the following questions : 

1st. If complainant was a white woman, that is, had not 
as much as one-eighth or more of African or negro blood in 
her veins, then, under the evidence, would she be the wife 
of defendant ¢ 

2d. Has the complainant one-eighth or more of African 
or negro blood in her veins ? 

3d. Did the defendant procure or assent to the paesage 
of the act of the legislature assented to December 21, 1857 ¢ 

4th. Is the Rachel Black mentioned in said act the same 
person as complainant ¢ 

5th. Ifthe complainant is a negro by reason of having 
as much as one-eighth of African or negro blood in her 
veins, then is she, under the evidence and the act of 1857, 
the wife of defendant ? 

To the 1st, 3d, 4th and 5th questions the jury responded 
by their verdict “yes.” To the 2d, that they could not 
agree upon a unanimous answer. 

Whereupon the court decreed that the complainant was 
the lawful wife of the defendant. 

A motion for new trial was made and overruled, to 
which the defendant excepted. 

The remaining facts, so far as material, will be found in 
the opinion. 


Grorce A. Mercer, for plaintiff in error. 
A. P. & 8S. B. Apams, for defendant. 


Biecktey, Judge. 


The points made and argued by counsel are many, but 
there is one broad principle that holds in its grasp the whole 
body of thecase; that principle is estoppel. The jury found 
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in effect, that there was a marriage in fact ; and that finding 
was justified by the array of circumstances tending to estab- 
lish such a marriage, which the record exhibits. Granting 
that some of the testimony was of doubtful admissibility, 
or even clearly inadmissible, enough remains to which no 
objection can be urged, to warrant the finding. For years 
and years, Mr. Dillon lived with Mrs. Dillon as his wife, re- 
cognizing and treating her as such. Of her, he begat child- 
ren ; and the parents and children were grouped as a family, 
and as such lived, openly, in the city of Savannah, the larg- 
est city of Georgia, and one of the most respectable cities of 
the world. If the marriage tie had been wanting, would 
this have occurred? Could it have occurred, in the midst of 
a moral and refined community, and under the eye of the 
police? The jury belonged to the vicinage, and could and 
did interpret the testimony in the light thrown upon it by 
the local gloss. They understood what such a mode of liv- 
ing in Savannah meant; whether it meant coneubinage or 
matrimony. We believe its ordinary meaning, throughout 
Christendom, to be matrimony ; and we are aware of no rea- 
son why it would or should be differently construed in Sa- 
vannah. Of conduct, as of language, the ordinary meaning 
is to be accepted as the true meaning until a different sense, 
in the given instance, is established. When persons for a long 
period act, habitually, as married people generally act, there 
is a strong presumption that they have, at some time, and in 
some way, entered the marriage state—that they have ac- 
quired the rights, and assumed the obligations, of the marri- 
age relation. How else can their every day, habitual actions 
be accounted for, without imputing criminality to the parties 
concerned? To reason from long continued cohabitation to 
marriage, is to class them with the many; while to reason 
from it to fornication or adultery, is to class them with the 
few. The jury found that Mr. Dillon and Mrs. Dillon were 
married. That finding benig correct, can Mr. Dillon shun his 
civil obligations to his family and to society, in the matter of 
fuinishing support to his wife and minor children, on the 
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ground that the marriage, de facto, was void? Can he be 
heard to say that Mrs. Dillon is not a free white person, but 
a person of color; and that, therefore, she was under a legal 
disability to contract the marriage into which he and she en- 
tered, he being a white man? As is to be fairly deduced 
from the evidence, Mrs. Dillon is not black, but of a com- 
plexion approximating that of many white persons of pure 
blood. Her true classification in respect to race, cannot be 
accomplished, readily, by mere inspection. Examination, 
and the employment of scientific skill, would seem, from the 
evidence, to be requisite, in order to settle her extraction, in 
the absence of family history; and, perhaps, even with the 
aid of such history so far as the same is now attainable. It 
is thus not an open, bald case of the intermarriage of an Af- 
. Yican with a Caucasian. While the husband’s lineage is cer- 
tain, that of the wife is doubtful. Under these cireumstan- 
ces, can the husband (after marrying her, living with her as 
his wife for many, many years, rearing by her a family of 
children, some of them to the age of manhood and woman- 
hood) institute a narrow search into her pedigree, that he 
may deny to her the full measure of support in her declin- 
ing years to which, if she is truly and legally his wife, the 
law entitles her? Possibly, for some purposes he might 
raise the question of blood even now, but can he for this pur- 
pose? That is the practical inquiry with which we are at 
present concerned. We think he cannot evade her claim 
for support, or the claim of his minor children for support, 
by such means. In respect to alimony, he is estopped to 
deny that she is his lawful wife. It militates against no in- 
terest of society that we can think of,so to treat him. Such 
an application of the doctrine of estoppel is not obstructive 
of public policy, but promotive ot it. Society, and each 
member of society—the mass and the individual—are bene- 
fitted by closing the mouth of any man against repudiating 
his family when they come to him for needed support. If 
he may cast them off, they will, in many instances, fall a 
weighty burden on the public. To allow a husband to in- 
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dulge in scruples about the pedigree of his old wife, when 
her youth, beauty and strength have all waned, and thus es- 
cape responding to her claim for reasonable alimony, would 
be unwise in policy, unsound in principle. 

Though there was room for differences of opinion on 
what we have said thus far touching estoppel, there can 
scarcely be a doubt that, as Mr. Dillon procured the act of 
the general assembly to be passed, the provisions of which are 
set forth in the head-note, he is estopped by the foregoing 
facts, with that act superadded. He had the very question 
which he now attempts to raise, settled by that act. He 
caused the legislature to be informed by satisfactory evi- 
dence, that Mrs. Dillon was entitled to all and singular, the 
rights and privileges of a citizen of Georgia ; and the legis- 
lature solemnly declared, by means of the act, that she was. - 
He must (in all civil rights and duties, at least) abide by 
this declaration, having himself been instrumental in pro- 
curing it to be made. Indeed, it seems to have been made 
wholly at his instance. If, in 1857, (the date of the act) 
she was entitled to all the rights and privileges of a citizen, 
she was entitled to be his wife, whether he married her be- 
fore the act was passed or afterwards. The act declares her 
status, and to do so was within the competency of the legis- 
lature. That she was a free white person, though not af- 
firmed expressly, is implied in the declaration of citizen- 
ship; for at that period, to be a citizen of this state, was 
to be white, white persons only being then members of our 
body politic. The act does not make her white, but is con- 
clusive evidence against Mr. Dillon, in this proceeding, that 
she is white. He is estopped to controvert it. 

2. We are sure that if the court committed error on the 
trial, it was not such as to mislead the jury. They were 
not misled. By finding the fact of marriage, (which they 
did in finding that if Mrs. Dillon was white, then, under 
the evidence, she was Mr. Dillon’s wife), and by finding 
that he procured or assented to the passage of the act above 
mentioned, and that she was the identical person called in 
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that act by the name of Rachel Black, enough was found 
to be the basis of a decree ; there being before the jury no 
controversy, so far as appears, except as to the right to ali- 
mony—none as to the amount. 

Cited by counsel for plaintiff in error: Constitution of 
1798 ; Code, §§4993, 4995, 4997, 4998, 5000 et seg ; Cobb’s 
Dig., 1115, §21; 1 Kent’s Com., 501, 504; Cooley’s Con. 
Lim., 174-6, 393; Dwar. on Stat., 645; Sedg. on Stat. & 
Con. Law, 154, 151, 159; 1 Kelly, 249, et seq.; 4 Ga., 72, 
208 ; 11 7d., 364, et seg.; 19 How., 393 ; Cobb’s Dig., 1111, 
sec. 1; Cooley, 91, 92, 96; 7 Ga., 92; 42 Lb. 405; Sedg- 
wick (supra), 166, 167; 8 Ga.,222 ; Sedgwick (supra), 158, 
et seq.; Cobb’s Dig., 972; Code of 1863, §1600 ; 4 Ga., 68; 
6 Zb., 100, 101 ; 14 Zb., 185, 202; acts of 1842, p.182; 40 
Ga., 247 ; Code, $5145 ; Code of 1863, §1664 ; Irwin’s Code, 
§1707; Constitution of 1865; Code, §§4988, 1708; 39 Ga., 
321; 14 /b., 199, 674; 15 Zb., 361; 39 7d., 253; 30 Jb. 
679 ; 1 Kent’s Com., 462; Cooley (supra), 96; 7 Ga., 90, 
92; 8 7b., 29; Cobb’s Dig., 903,-995; 6 Ga., 100; 4 Pe- 
ters, 169; Hilliard on Tax., 360, §13; 52 @a., 272; Code, 
§3753 ; 46 Ga., 110; Herman Estop., §§3, 4, 5, 322, 610, 
621; 17 Ga., 422; 57 Lb., 181; 10 Zb., 600; 2 Smith’s L. 
C., 648, 753, 756; Herman (supra), 4, 52, 220, 224, 332, 
334, 493, 543; 41 Ga., 315; Code, $83594, 3828, 7; 41 Ga., 
315; 16 7b., 416; 9 7b.,137; 55 Zb., 262; 1 Par. on Con., 
492; 3 Jb., 414; 2 7d., 782; 53 Ga., 469; Code of 1863, 
§1653 ; 39 Ga., 173; Bou. Law Dic., “ Marriage,” §5; 1 
Bish. on Mar. & Div., §§501, 540, 224, 233, 234; 4 Camp. 
N. P. R., 196; 1 Sawyer, 99, e¢ seg.; 45 Ga., 188; 9 Jb, 
151; 30 Zb., 891; 48 Zb., 192; Code, $3715 ; 44 Ga., 638 ; 
Sedgwick (supra), 203 ; Code, §244, 245 ; 55 Ga., 214, 667 ; 
32 Ib., 515; 59 Td, 485. 

Cited by counsel for defendant in error: 30 Ga., 173, 
et seqg.; 11 7b.,54; 2 Bou. Dic., “ Marriage”; Reeve’s Domes. 
Rel., 307, and notes, 308 and note; 9 Paige, 610; 13 Am. 
Rep., 733; 4 Edw. Ch., 107; Code, §3753; Brown’s L. 
Max., 127, 146, note 4; Bou. Law Dic., 541; 1 Gr'l’f’s Ev., 
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§22 ; Herm. Estop., §§8, 10; 5 U. S. Dig., 411, §§46, 47, 49, 
62; 55 Ga., 99; L. & Eq. Reporter, Nov. 2ist, p. 68; Zb., 
Nov. 28, 602: 8 Ga., 211, 221; 10 Zb., 342, et seg.; 53 Tb., 
466, 468; Dwar. on Stat., 56; Cooley, 159, 182 n. 2; 54 
Ga., 663, 664; 16 7b. 105; 35 7, 127, 34 7d. 309; 10 
Tb., 191; Cooley, 185-6 ; Herm. Estop., §143 ; Cooley, 172, 
173 ; Dwar., 366, 367, 369 ; 8 Ga., 216, et seg.: 5 7b., 201; 
45 /b., 371; Cooley, 164, e¢ seg., 17; 1 Bish. Cr. Pro., 
§1033 ; Cobb’s Dig., 1115, sec. 22 ; Sedgwick, 151, 144, 139 
n.; Cooley, 91, 92, 93 ; Sedgwick, 141 350 n. ; 17 Ga., 572; 
36 Barb., 449; 30 Ga., 850; Sedgwick, 140; 4 Ga., 212; 
Cooley, 185, 163, 181; 55 Ga., 99; 16 Pick., 96, 97. 

Judgment affirmed. 





Brown vs. Tue State or GEorGIA. 


(Jackson, Judge, was providentially prevented from presiding in this case. ] 





. Newly discovered evidence consisting wholly of declarations made 
by the state’s witnesses after the trial, and tending only to discredit 
their testimony, is not a good ground for new trial. 

. It is proper to prohibit counsel from commenting in argument upon 
facts not before the jury 

3. Generally, the appropriate charge on the effect of the prisoner’s 

statement, is to apprise the jury, in the language of the statute, that 
the statement is to have such force only as they think right to give it, 
reminding them, at the same time, that they are to render a true ver- 
dict according to evidence. 

4. The evidence before the jury was sufficient ; and the court, in view 

of the facts in the record, committed no material error. 


tS) 


Criminal law. Newtrial. Practice in the Superior Court. 
Evidence. Before Judge Rick. Gwinnett Superior Court. 
September Term, 1877. 












Brown was placed on trial for the offense of shooting at 
Harrison Bradford. He pleaded not guilty. The evidence 
made out a very clear case of unprovoked shooting, the only 
palliating circumstance being that he was drunk. The jury 
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found him guilty, anda motion for a new trial was made 
upon several grounds, the material ones of which were, in 
substance, as follows: 

1st. Because of newly discovered evidence. 

This ground was based upon the affidavit of John C. 
Smith, to the effect that after the trial Buck Adams ap- 
proached deponent and asked him if he, Adams, were to 
go to the judge and state that he had testified too much 
against defendant because he was prejudiced againt him, 
what effect it would have upon the sentence? Also, that 
Robert A. Bradford, the prosecutor and a witness, asked de- 
ponent, on the same day, if he thought any statement he 
might make to the judge would lessen the sentence? Also, 
that Adims stated that he did not think he would get any 
pay on his subpoena unless defendant was convicted. 

2d. Because the court erred in refusing to allow counsel 
to argue to the jury the facts in defendant’s statement 
showing bad feeling between R. H. Bradford, a witness for 
the state, and defendant. 

This ground the court, in substance, denied, certifying 
that he only declined to allow counsel to comment on a fact 
neither in the evidence nor in the statement. 

3d. Because the court erred in charging that “the state 
ment of defendant as made on the stand, is not sufficient to 
overcome sworn testimony of credible witnesses.” 

4th. Because the verdict was contrary to law and evi- 
dence. 

The motion was overruled and defendant excepted. 


Winn & Smewons, for plaintiff in error. 
A. L. Mrrcuett, solicitor general, for the state. 


Biecktey, Judge. 


1. It would not do to let witnesses, by mere talk, destroy 
a verdict rendered on their testimony. Declarations made 
after the trial are entitled to much less regard than sworn 
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testimony delivered at the trial. This difference in value 
must be recognized so long as there has been no conviction 
of perjury. Provision is made for setting aside verdicts 
resting on perjury, but there must first be a conviction. 
Code, $4467. 

2. When counsel go out of the facts, and comment, or at- 
tempt to comment, on what is not before the jury, the court 
may interfere. When the prisoner’s statement is the subject 
of comment, it should be dealt with as statement, and not be 
confounded with testimony. 

3. In charging the jury on the effect of the prisoner’s state- 
ment, nothing is better to be used than the language of the 
statute. The statute says the statement is to have such force 
only as the jury think proper to give it. Doubtless, the ob- 
ject of the statement is to enable the jury better to under- 
stand the testimony ; still, the effect which they think proper 
to give it is the effect which it is to have. Of course the 
jury should not lose sight of the terms of their oath. They 
swear to give a true verdict “according to the evidence,” and 
this they should do. Where the evidence and the statement 
conflict, the latter should yield to the former. As a general 
rule, sworn evidence must be more trustworthy than the 
prisoner’s bare word. 

4. We do not say that the court committed no error; 
what we say is, that no material error was committed. The 
conviction was proper, and may stand. 

Cited for the prisoner: Code, §4637. For the state : (new 
evidence,) Hop. Penal Code, §§416, 419; 10 @a., 513 ; 31 Zé., 
420; 13 Jb., 513; 33 7b., 33; 34 7b. 114; 39 7d. 718; 
(prisoner’s stutement,) Hop. Penal Code, §§1555, 1558; 48 
Ga., 164. 

Judgment affirmed. 


Watson vs. BrigutTwELt. 


1. The employment of an agent by the principal to sell land, need not 
be in writing, but the agent may recover for services rendered in ef- 
fecting the sale by virtue of a verbal contract. 
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. The allegata and probata should agree in order that the record of 
the court may always show by the pleadings upon what its judg- 
ment was rendered ; but where the variance is only in respect to a 
change in the mode of carrying out the original contract and put- 
ting it more effectually and easily into execution by consent of both 
parties, and where the evidence was not objected to on the ground 
that the pleadings did not authorize it, this court will not interpose 

to grant a new trial. 

8. The evidence being conflicting, but enough being in to support the 

verdict, and the presiding judge having approved it, we decline to 

interfere on the usual ground in all motions for new trial, that the 
verdict is against the evidence and the law. 



















Principal and agent. Contracts. Pleadings. New trial. 
Before Judge Bartterr. Jasper Superior Court. April 
Adjourned Term, 1877. 






Reported in the opinion. 






Kry & Preston; Jackson & Lumpkin, for plaintiff in 
error. 





A. Rerse; F..Joxpan, for defendant. . 






Jackson, Judge. 










Brightwell sued Watson on a contract for services in sell- 
ing the land of the latter, and recovered seven hundred dol- 
lars—-it being five per cent. on the price for which the land 
was sold. Watson made a motion fora new trial, it was 
overruled and he excepted. 

1. One ground of error, alleged in several grounds of 
the motion for a new trial, is to the effect, that as Watson 
hired the plaintiff to sell his land, the contract of hire should 
be in writing, and the court charged that it need not be. 
If an agent be constituted to convey land—to make a deed 
thereto—there must be a power in writing so to convey by 
deed ; but if one employ another to sell land—to procure a 
purchaser therefor, he himself expecting to make the deed 
thereto, such a rule is inapplicable, and such a contract need 
not be in writing. 
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2. Another error alleged is, that the court charged that if 
Watson aided and assisted Brightwell in the sale of the land, 
or rather, if Brightwell aided and assisted Watson, Brightwell 
could recover, and refused to charge that proof of a sale by 
Watson to Boyd, the purchaser, and not by the plaintiff, 
Brightwell, to Boyd, by competent evidence would not enti- 
tle plaintiff to recover. 

The judge certifies that he charged upon these subjects 
that they must find from the evidence whether plaintiff and 
defendant made a contract relative to the sale of the land, 
and if so, what was the contract? If the jury should find 
that no contract was entered into for the sale of the land, or 
that the contract at one time entered into at a specified price 
was rescinded, and no other contract made between the par- 
ties, then the jury should find for defendant ; but if the jury 
should find from the evidence that plaintiff was employed by 
defendant to aid him in disposing of his land by his influence 
in procuring a purchaser to buy the land, and that plaintiff 
did so, then plaintiff could recover the amount agreed upon. 

The declaration alleged that the defendant agreed with the 
plaintiff that if he would find a purchaser for the land and 
sell it for him, he would pay him for his services five per 
cent. upon such sum as plaintiff might obtain for the land. 

The proof of plaintiff was to the effect, that at first the 
contract limited him to $20.00 per acre, but afterwards he 
found that he could not get that sum, and proposed that de- 
fendant sell it himself, and let him, plaintiff, off, which de- 
fendant declined to do, but still retained his services, and that 
he having procured the purchaser, it was, at his suggestion, 
thought best that defendant should take the prominent part 
in the subsequent proceedings, which was done, and the trade 
was consummated at $14,000.00, which could not have been 
done but for the plaintiffs services in assisting defendant. 

The allegata and probata do not agree with that exactness 
which, in our judgment, should characterize strict pleading, 
and which it is the better plan in all cases to adopt ; yet, in- 
asmuch as the variance is only in the execution of the con- 
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tract as made and alleged, and was only in substance what 
the parties agreed was the better plan to carry it into effect, 
we shall hold that the pleading and the evidence substantially 
agree, especially as the defendant made no objection to the 
introduction of the proof. See 39 Ga., 708; 48 /4., 652; 
49 1b, 268; 52 [b., 15; 58 [d., 318. 

8. There is enongh evidence to sustain the verdict, and as 
the presiding judge was satisfied to let it stand, we decline 
to interfere with it on the ground that it was contrary to evi- 
dence. 

Nor do we see that the verdict is contrary to law. The 
only doubt about it arises upon the point when the money 
was due to Brightwell from the sale, whether at the consum- 
mation of the contract, or when the money was collected ? but 
as eight thousand dollars was collected before suit was 
brought, and the remainder is secured by a mortgage upon 
the premises sold, which, so far as we can see, might have 
been realized long ago at the option of defendant, and as the 
jury allowed no interest to plaintiff up to verdict, although 
several years had elapsed, but found the naked seven hun- 
dred dollars, it is substantial justice to let the verdict stand, 
especially as no direct point is made in the motion for the 
new trial, or in the assignment of errors in the bill of ex- 
ceptions, upon the idea that the debt was not due, but it is 
only matter which may be considered on the general ground 
that the verdict is contrary to law. 

In respect to the alleged mistake of the jury regarding 
the defendant’s evidence, we think that it involves matters 
which cannot be investigated without going into the jury 
room; and besides, this ground of the motion is stricken 
from the bill of exceptions by the court. 

Upon the whole, the judgment is affirmed. 
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Jenkins, for use, etc., vs. SrepHENs, administratrix, e¢ al. 
[Jackson, Judge, did not preside in this case on account of providential cause. ]} 


. An attorney’s lien is not divested by the fact that the judgment ob- 
tained by him became dormant, and was afterwards revived by other 
attorneys. 

. The failure of an attorney to collect a claim sued by him to judg- 
ment, is no bar to a recovery for services. If such failure was the 
result of negligence, and any injury resulted therefrom, the evidence 
should show it. 


Attorney and client. Lien. Before Judge Portus. 
Hancock Superior Court. October Adjournea Term, 1877. 


Reported in the decision. 

J. T. Jorpan, for plaintiff in error. 

C. W. DuBossz, for defendant. 
Warner, Chief Justice. 


This was a rule against the sheriff for money collected on 
a fi. fa. placed in his hands by the plaintiff therein. The 
sheriff answered that he had the money in hand, but had 
been served with a notice by Mary W. Stephens, adminis- 
tratix of Linton Stephens, deceased, to hold said money, as 
her intestate had a lien upon it as an attorney at law, un- 
til the money could be disposed of by the order of the court. 
The plaintiff in jf. fa. traversed the sheriff's return, and 
alleged that Mrs. Stephen’s intestate had no lien upon the 
money in the sheriff's hands for services rendered by him 
as an attorney at law. Upon the trial of the issue thus 
formed, the jury, under the charge of the court, found a 
verdict in favor of the administratrix for the sum of $125.00. 
A motion was made for a new trial on the grounds therein 
stated, which was overruled, and the plaintiff excepted. 

1. It appears from the evidence in the record, that Judge 
Stephens, as the attorney of plaintiff's intestate, obtained a 
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judgment in the superior court in her favor against Whit- 
ten, the defendant therein; that the case was carried up to 
the supreme court, the judgment affirmed, and that judg- 
ment was made the judgment of the superior court in 1866. 
This judgment, for some reason not explained, was allowed 
to become dormant, the defendant therein being entirely 
solvent. After Judge Stephens’ death, this dormant judg- 
ment was revived, and the ft. fw. which brought the money 
into court issued thereon. The services of Judge Stephens 
in the superior and supreme courts, rendered in the case, 
were proved to have been worth $200.00. The first judg- 
ment was a debt of record, and the attorney’s lien for ser- 
vices rendered in obtaining that judgment attached thereto, 
and was not defeated because it lost its lien on the defend- 
ant’s property by becoming dormant under the statute; it 
was still a judgment debt obtained by the services of the 
attorney. 

2. It was urged on the argument, that the plaintiff had 
been injured by the neglect of the attorney in not enfore- 
ing the collection of the judgment before it became dor- 
mant. The only injury that we can perceive was the ex- 
pense of reviving the judgment, but there is no evidence 
in the record what that was. The jury however, by their 
verdict, reduced the proven value of the attorney’s services 
of $200.00, to $125.00, without any evidence that we can 
discover, but the plaintiff cannot complain of that. The 
plaintiff complains of the following charge of the court: 
“It is the duty of attorneys to follow up claims put in 
their hands for collection, and if any loss is sustained by 
their neglect they are responsible. Though Mr. Stephens 
might not have done so in this case, is no reason why his 
estate should not be paid for services up to the rendition of 
the judgment.” Why should his estate not be paid for his 
services in this case up to the rendition of the judgment 
though he might not have followed up the claim? There 
is no evidence in the record that the plaintiff sustained any 
loss by his failure to do so—or what was the amount of that 
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loss—if any could have been inferred from having to re- 
vive the judgment which had been allowed to become dor- 
mant. There was no error in this charge of the court in 
view of the evidence in the record, nor in overruling the 
plaintiff's motion for a new trial. 

Let the judgment of the court below be affirmed. 


Asrams vs. Lane, Sons ef al. 


[This case was argued at the last term and the decision reserved. ] 


Where an appeal from a justice court to the superior court is tried, 
and results in favor of the appellant, the legal costs paid by him on 
entering the ap~eal are a part of the costs for which judgment is to 
be rendered against the adverse party. The superior court has no 
power to order the justice of the peace, by rule or otherwise, to re- 
fund. In entering an appeal, the legal costs have to be paid, not 
merely deposited. 


Justice Court. Appeals. Costs. Before Judge Tomp- 
Kins. Chatham Superior Court. November Term, 1876. 


Reported in the opinion. 


A. P. & 8. B. Apams; P. W. Metprm, for plaintiff in 
error. 


Wma. Grayson Mann, by L. H. peMonrmotim, for de 
fendants. 


Buecktey, Judge. 


A case in a justice court, (commenced by attachment), 
was tried, and judgment was rendered in favor of the plain- 
tiff in attachment for over fifty dollars. Defendants in at- 
tachment thereupon appealed to the superior court, pay- 
ing up the costs as required by section 3616 of the Code. 
This payment was made to the presiding justice of the 
peace. When the appeal was tried in the superior court, 
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the plaintiff in attachment was cast in his suit, judgment 
was thereupon rendered in favor of the defendants for costs ; 
and it was further ordered that all costs paid by them in 
the court below be refunded to them by that court. A cer- 
tified copy of this judgment and order was served upon the 
justice of the peace. During the same term, the judge of 
the superior court granted a rule, requiring the justice of 
the peace to show cause why he should not be attached for 
contempt for his failure to make payment of the sum which 
he had received. The justice answered the rule, setting 
up among other matters, that there was no authority of 
law to compel him to refund. The judge heard argu- 
ment, and then ordered that the justice pay over the 
money to the clerk of the superior court to await the final 
determination of this case, and that, thereupon, the rule be 
discharged. By amendment to the original order in the 
appeal case, he directed that execution issue in favor of the 
defendants in attachment against the plaintiff in attachment 
for all costs in both courts, and that the execution be for 
the use of the officers of court and the justice of the peace. 
To the order requiring him to pay over the money to the 
clerk as a condition of discharging the rule, the justice of 
the peace excepted; and the legality of that order is now 
the question for determination. 

The Code provides, in section 3616, that, “ The appellant 
(except as hereinafter provided) shall, previous to obtaining 
such appeal, pay all costs which may have accrued in the 
case up to the time of entering such appeal, and give bond 
and security for the eventual condemnation money.” 
And in section 3675, it declares that, “In all civil cases, in 
any of the courts of this state (except as provided for by this 
Code), the party who shall discontinue, fail, or be cast in such 
suit, shall be liable for the costs thereof.” These two sec- 
tions are exhaustive of the statute law applicable to the pres- 
ent case, for none of the exceptions made by either section 
are at all relevant. When an appeal is entered, the costs are 
to be paid, not merely deposited. By the judgment in the pri- 
14 
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mary court, a lawful debt is established in favor of the offi- 
cers of that court for their legal costs, and the party appeal- 
ing is to pay that debt as a condition precedent to entering 
the appeal. For whose ultimate use, whether his own or 
that of his adversary, he advances the money is, at the time, 
uncertain—an uncertainty which is to be cleared up by the 
final event of the suit in the appellate court. The party who 
shall “ discontinue, fail, or be cast” in the latter court, must 
in the end take the burden of all the costs. Should the ap- 
pellant prove to be that party, he has discharged so much of 
his own proper debt; should his adversary prove to be that 
party, judgment will go against the latter for the whole 
costs incurred in both courts, and the appellant’s advance, as 
ultimately appears, having been made for his use, the appel- 
lant will be reimbursed out of the proceeds of the judgment, 
when collected. Generally, in a justice court there are fees 
earned by the constable, as well as by the justice of the 


peace. Often there are fees due to witnesses. When an ap- 


peal is entered, all these are costs to be collected. There is 


no intimation anywhere in the law, that the justice is to with- 
hold the constable’s fees, or the witnesses’ fees, or that he is 
to forbear spending his own fees until after the appeal is de- 
termined. It is not only his right, but we suppose it to be his 
duty to distribute the money among those to whom it right- 
fully belongs, retaining his own share, and paying to his con- 
stable, and to any other persons interested, their shares re- 
spectively. He does not become a party to the case in the 
appellate court, and is not heard there in opposition to a 
different judgment from that which he has rendered, and un- 
der which his claim for costs, now paid off, arose. If the 
law expected him to be affected by the result in the appel- 
late court, it would most probably open that court to him, 
and allow him the usual privileges of a party at interest. 
Moreover, though a wholly different judgment from that 
rendered by the justice of the peace, be rendered on the trial 
of the appeal, the latter is no reversal of the former, in any 
proper legal sense. To reverse a judgment, the judgment 
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itself must be judged, and not the action merely ; a question 
must be raised between the judgment and thelaw. 9 Ga., 
293. But on appeal, it is the action that is examined, and 
not the judgment. “An appeal to the superior court is a 
de novo investigation. It brings up the whole record from 
the court below, and all competent evidence is admissible on 
the trial thereof, whether adduced on a former trial or not; 
either party is entitled to be heard on the whole merits of 
the case.” Code, §3627. It is quite obvious that, with such 
latitude as to evidence, the judgment appealed from and a 
directly opposite judgment in the appellate court, might 
both be free from error—each of them might be absolutely 
correct on the facts submitted, and the law applicable thereto. 
For two reasons, therefore, to-wit : first, that the justice of the 
peace is not a party, and second, that there is no reversal of 
his judgment, no matter how the appeal results, the rule that 
money paid on a judgment which is afterwards reversed (14 
Ga., 89,) furnishes no ground for obliging him to refund 
costs which he rightfully collected when the appeal was en- 
tered. Certiorari is a very different proceeding, but even 
in that, unless prosecuted with direct reference to error in 
awarding or exacting costs, as in 53 Ga., 675, it is not certain 
that the magistrate would have to make restitution. 

Cited in the argument: 53 Ga., supra; 1 Bish. Cr. Pro., 
§§1036, 1033; Code, §§3266, 3961, 3945, 5090, 246, par. 4, 
3675. 

Judgment reversed. 


Mayor Anp Councit or THE Orry or Maoon ef al. vs. Horr. 


1. H. was mayor of Macon and ez-offcio president of council. Whilst in 
office he contracted with council to lease the city park for five years; 
and for an annual sum paid him to fence, drain and keep the same 
in repair for that period: 

Held, that as it was his official duty as mayor to see to it that as 
contractor he discharged the duties of thisexecutory and continuous 
contract for five years, public policy forbids that he take a contract 
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which it is his official business to see faithfully performed, and that 
therefore the contract is illegal. 

2. Although a mayor and council, of which he is not a member, 
might ratify such a contract, inasmuch as such mayor and council 
could legally have contracted with him ad initio, no act of the city 
through a council of which he was the official head can operate as 
such ratification, and inasmuch as he is still at the head of the gov- 
ernment of the city, no act yet done or left undone can, by deed or 
acquiescence, have the effect of legalizing the contract. 

3. Equity, however, requires every litigant who seeks her aid to 
do equity; and inasmuch as the defendant has expended large sums 
of money in fencing, levying, draining and ornamenting the park, 
of which the city has received the benefit, equity will not inter- 
pose in behalf of the complainant to annul and set aside the con- 
tract, though thus illegal, unless the complainant shall first do 
equity, and to do equity the city must pay the defendant the money 
so expended and interest thereon, and thus restore him, as far as 
practicable, to his statu quo, in the absence of actual fraud on his 
part. 3 

. Whilst these are the leading principles which will control the 
adjudication of this case on the final hearing on the merits, yet the 
chancellor need not, by interlocutory decree or order, grant an in- 
junction or appoint a receiver until the hearing, where the facts set 
up and proven by answer and affidavits to his satisfaction, show 
that neither are necessary to secure the ultimate rights of the com- 
plainant—the proof being that the park is well kept and open to the 
use and enjoyment of the people of the city, and that the money 
already expended by the defendant is in excess even of the estimate 
of the city of the value of the rents of the park. 

. Inasmuch as the bonds required by the chancellor are of com- 
paratively insignificant amounts and seem to hurt neither party, his 
discretion has not been abused in the judgment rendered as a whole, 
and the same is hereby affirmed. 


Municipal corporations. Officers. Contracts. Equity. 
Injunction and receiver. Before Judge Grice. Bibb 
County. At Chambers. January 19th, 1878. 


The following, taken in connection with the opinion, suf- 
ficiently reports this case : 

Complainants, in addition to the averments as to the main 
issue, alleged that Huff had, without authority, made and 
signed officially a note to the City Bank for $2303.00, on 
which the city had been sued ; that the city was not prop- 
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erly liable therefor, but if judgment should be recovered 
against it, the amount would prove a total loss, as Huff was 
insolvent. There was a prayer that if anything should be 
found due by the city to Huff, whether on account of his 
salary or otherwise, it be first applied to the payment of the 
claim of the City Bank. 

Defendant, after denying complainants’ alleyations in re- 
gard to the note held by the City Bank, and alleging that it 
was given in lieu of another note indorsed by him as mayor, 
which had been discounted at the bank and the proceeds 
used for the benefit of the city, and denying any danger of 
loss on the part of the city both because the suit could be 
successfully defended and because if otherwise, he was able 
to answer to the city for the amount of loss, tendered a 
bond for that purpose. 

The chancellor refused the injunction and appointment 
of receiver prayed for in the bill, but aecepted the bond 
tendered by defendant for $4000.00. He also ordered that 
if complainants should except, the original restraining order 
should remain of force until a decision by the supreme 
court, upon complainant’s filing a bond for $2000.00 paya- 
ble to defendant for damages and costs. 


Warrtte & Wuirtte; R. F. Lyon; Nissets & Preror ; 
G. W. Gusti, for plaintiffs in error. 


Bacon & Rutuerrorp; Lanter & Anperson, for defend- 
ant. 


Jackson, Judge. 


Whilst Wm. A. Huff was mayor of the city of Macon 
and ex-officio president of council, he leased the city park 
for five years, paying in advance so much per annum there- 
for, and agreed to erect certain levies, build and repair 
fences, grade and gravel walks, and to put and keep the 
park in repair, and to cut and furnish wood to the poor from 
what is called the new park, for the sum of three thousand 
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dollars per annnum for the term of five years. There were 
two contracts made at different times and in respect to dif- 
ferent but adjoining tracts of land, known as the park and 
the new park. These contracts were made in 1875 and 
1876, and the same principles of law will cover both. In 
the fall of 1876, in December perhaps, Huff was re-elected 
mayor, but a new council was then elected, and a majority 
of the aldermen, eight out of twelve, (which was the whole 
number), brought a bill against Huff to annul and set aside 
the contracts, and until the hearing to appoint a receiver to 
take charge of the park, and to grant an injunction restrain- 
ing Huff from interfering therein, and collecting rents 
therefor, etc., ete. The chancellor refused to appoint a re- 
ceiver or to grant an injunction on Huff's giving a certain 
bond which he had offered to give, and he also required the 
city to give a comparatively small bond of two thousand 
dollars ; and the questions are, did the chancellor err in re- 
fusing the prayer for a receiver and injunction until the 
hearing, and in granting the order which he did grant? 

1. The first question, and the great question argued be- 
fore us with great research and ability by the able counsel 
on both sides, is this, could Huff, whilst mayor of Macon, 
and ex-officio president of council, make the contracts which 
are set out in the record, and legally bind the city thereby ? 

The fundamental principle which will be found to under- 
lie all adjudications made in this state on similar questions, 
and which, we think, has not been upset by any well con- 
sidered case anywhere, is that no officer or agent, public or 
private, whose duty it is to supervise a contract in behalf of 
his employers or principal, can himself undertake to do that 
thing which his office or agency makes it his duty to super- 
vise for others, and to see to it for them that it is well and 
faithfully done. The reason is too plain and palpable for 
serious dispute. The man becomes a judge in his own 
ease. He agrees to perform work himself, and yet is to 
judge whether or not it is well done. So tender is our law 
of bias on the part of the noblest and purest in behalf of 
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self-interest, that no judge is permitted to sit in a cause in 
which he has any interest. Ifa relative by blood or mar- 
' riage within a certain degree, is interested, he cannot sit 
and determine the case. The same principle applies to 
jurors and to all courts, federal, state, or municipal. Ever 
since the Yazoo fraud, this has been the policy of this state. 
In 1801 an act was passed “that no judge or justice of any 
court, no ordinary, justice of the peace, nor presiding offi- 
cer of any inferior court or commission, can sit in any cause 
or proceeding in which he is pecuniarily interested, or rela 
ted to either party within the fourth degree of consan- 
guinity or affinity, nor in which he has been of counsel.” 
See Code, §205. Cobb’s Digest, 460. Therefore, in the 
mayor's court of the city of Macon, Mr. Huff could not sit 
in a cause between himself and the humblest citizen of the 
city, involving the slightest breach of propriety or the small- 
est amount of money. Yet the effect of these contracts is 
to make him every day the judge in his own case. He has 
contracted for money to do certain work for the city, and 
as mayor of the city and its chief executive officer, it is his 
official duty to see that this work is well done. He con- 
tracts to cut and haul wood to the poor, to fence and keep 
in repair the fencing of a very large piece of ground, in- 
volving heavy and continuous expense, to levy the river 
or drain the lagoons and keep the park dry as far as practi- 
cable, to gravel the walks and keep them in order, in fine, 
to keep the whole park in perfect order for the term of five 
years. His administrative and executive duties as mayor 
require him to overlook and judge of the extent and man- 
ner in which, as contractor, he discharges these obligations. 
Can he do it disinterestedly? Possibly he may ; but the law 
regarding our fallen nature as ail weak, and profiting by 
the prayer which the Son of God prescribed for all men, 
forbids that such temptation be laid in the path of any man, 
however exalted his office or pure his character. How 
would it look for governor Colquitt, while in office, to lease 
for himself the penitentiary convicts, or the state road, or 
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Macon and Brunswick road, when it is his official duty to 
see to it that the lessees carry out faithfully their contracts 
with the state? It will be observed that these contracts with 
Mr. Huff are executory and continuous—that the contract 
is not executed in its totality on his part, but he obligates 
himself to do things day by day for the entire term of his 
contract. 

It matters not how fair the contract may be ; public policy 
will not uphold it. This principle is iterated and reiterated 
' everywhere in the books. 

Hence, the principle decided in the South Carolina case, 
in 9th Richardson, 399, Albright & Pinchback vs. The Town 
Council of Chester, does not cover this case. The contract 
there was upheld, though made by the intendant with the 
council while he was intendant ; but it was fully executed— 
the work was done, and the suit was for the value thereof. 
Certainly there ought to have been a recovery on a guan- 
tum meruitt, if the contract was set aside. The work was 
done, and done according to contract, and it does not appear 
that the intendant was to be the judge of how it was done. 
Perhaps he was, as, being the executive officer of the town, 
it was in the line of his duty to supervise the streets. If, 
however, it were necessary to collide directly with that case, 
great as is the respect entertained for the distinguished and 
learned judges who then presided there, we should be forced 
on principle, and the policy of this state drawn from the 
current of its legislation from the date of its independence 
to this day, to differ with that court in that case. Judge 
O’Neal simply said, “I agree to the principle laid down by 
my late friend, chancellor David Johnson, in the Railroad 
Company vs. Cleghorn et al., Speer’s Eq., 562; there is noth- 
ing in law or equity which forbids a member, or even a 
director, of a corporation from contracting with it; and, 
like any other individual, he has a right to prescribe his own 
terms, which the corporation are at liberty to accept or re- 
ject, and, when the contract is conclud.d, he stands in the same 
relation to the other creditors of the corporation as any other 
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individual would under the same circumstances.” That is 
the whole decision, except the addition, that “the jury have 
decided that the work was done according to contract.” 

On turning to the case referred to—1 Speer’s Eq. R., 545— 
it will be apparent that the case did not cover the case in 9 
Richardson, nor does it touch, as we think, the case made 
here by these contracts. That case simply involved the in- 
dorsement of paper by certain persons who were alleged to 
be directors of a private corporation, and the question 
whether the chief executive officer of a municipal corpora- 
tion, whose duty it was to see to the enforcement of a con- 
tract made with the municipal corporation, to be executed 
or performed in the future, was in no way involved. 

The case in 9 Richardson is the only one directly in point 
which has been cited, and then the contract had been per- 
formed and the suit was for money after service rendered ; 
nor does it seem to have been thoroughly considered, espe- 
cially in the view taken by this court of this continuous 
contract. It will be seen, too, that the case in 9 Richardson 
was the case of a partnership, of which the intendant was 
a member, against the town. Perhaps that fact may make 
some difference—as the partner may have made the con- 
tract, and the intendant’s skirts have been clear. 

On the other hand, in addition to the codification of 
the act of 1801, our own Code, section 364, codifying 
the act of 1850, declares in express terms that no sheriff or 
other officer discharging a similar duty shall purchase at 
his own sale. That sale is public, known to all, duly adver- 
tised, yet he cannot buy; if he had to lease out work yet 
to be performed, could he be the lessee, or could any officer 
discharging a similar duty? We think not. The reason 
for prohibiting the mayor from making such contracts as 
these thus appears to be stronger than the law which pro- 
hibits the sheriff from purchasing at his own sale. So sec- 
tion 796, codifying the aet of 1872, expressly prohibits any 
municipal officer from contracting with the corporation to 
do work for pay out of the treasury; and whilst that act 
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was declared by this court, in the case of Ayeridge vs. Social 
Circle, unconstitutional, because it contained two subject 
matters, yet it shows the spirit of our legislation and the 
policy of our legislators. But even before the Code or the 
act of 1850, the same thing in principle was held ; indeed, 
this court went further and held that a sheriff or other pub- 
lic officer could not even act as the agent of another to buy 
for that other at his sale—9 Ga., 164; and in the elaborate 
opinion of Judge Nisbet, in the case there reported, the en- 
tire subject is discussed, and it is settled so far as sound 
reason can settle any point of law, that such a contract as 
this made by this officer, the head of the city government 
with that government, to be performed by himself and 
overseen for the city by himself, cannot be upheld. Indeed, 
a sheriff cannot, if a party, even serve process—3344th sec- 
tion of the Code—29 Ga., 197. So, too, an agent cannot 
buy, if employed to sell, or sell, if employed to buy—Code, 
§2186 ; nor can an agent make a profit out of the principal’s 
property—Code, §2187. That public agents fall within 
these sections, appears clear from section 2212, which ex- 
cepts that class of agents from personal liability when con- 
tracting for the public, but upon the principle, “ inelusio 
unius, exclusio alterius, applies to them all other provis- 
ions applicable to all agents in common. So a trustee can- 
not use trust funds for his own profit—Code, §2332 ; and see 
12 Ga., 534, and 36 Ga., 780, to these points. So the very 
first section of the first article of the constitution of 1877 
declares that public officers are trustees and servants of the 
people—Harris’ Supplement to the Code, 99. So that the 
current of Georgia policy, both in legislative and judicial 
channels, runs steadily in one direction and to one point, 
that no man who is agent or trustee for another, whether a 
private or public agent or trustee, shall have the opportu- 
nity or be led into the temptation to make profit out of the/ 
business of others entrusted to his care, by bargaining with 
himself, directly or indirectly, in respect to that business. 
Such is the spirit and policy of the act of 1801, and the 
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subsequent legislation of the state, and of the decision in 9 
Ga., one of our early and ablest opinions by our first court, 
Judge Nisbet delivering it, and the subsequent decisions in 
the same line. 

It would seem, therefore, to be unnecessary to fortify our 
own judicial exposition of our own statutes by the authority 
of courts foreign, or guast foreign, to us upon cases and 
questions similar to those declared and ruled by our own 
courts. 

If need be for other reference, however, we could refer on 
the same general line to 4 Howard, 553; 21 Wallace, 182, 616; 
Kerr on Fraud and Mistake, 160 ; Wood on Master and Ser— 
vant, 213, 215; 1 White and Tudor, Lead. Cases in Equity, 72, 
115. 2 Johnson’s Chancery R., 252; 3 American Reports, 105; 
Zinn’s Leading Cases on Trusts, 76, being a great case be- 
fore the House of Lords, where the chancellor, Lord Cran- 
worth, delivered his opinion for reversal, and ex-chancellor, 
Lord Brougham concurred, both opinions being in point on 
this question, it being held that a director of a railroad com- 
pany could not contract with the company; 25 Wisconsin, 
551, where it was held that a school commissioner could 
not contract with the other. commissioners to build the 
school-house. See also, Garrison vs. City of Chicago, Law 
and Equity Reports, pamph., August 1877, p. 166. 1 Perry 
on Trusts, 59, 194, 194, 206, 207, 209, 210. Smith vs. 
City of Albany, 61 N. Y., 444. Indeed the books abound 
in the general principle—sometimes and under some cir- | 
cumstances annulling absolutely the contract—at others and | 
under other circumstances on terms; but we rest the case 
confidently upon the great fundamental principle that the | 
mayor is paid to superintend all this work done for the 
city—that he is her administrative and executive officer, to 
see that the work is well done—that it is wholly unreasona- 
ble, and against all public policy, therefore, that he be per- 
mitted to make a contract to do what his official duty makes 
him superintend and oversee, and holds him responsible for. 
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Code of Macon, section 83. In respect to contracts about 
the purchase of lots for homes or things of that sort, this case, 
it will be seen, is put on a different basis; and of course is 
wholly unlike the contract for the mayor’s salary. 

2. But it is urged that the contract has been ratified, and 
that even if originally illegal, it is now good. Ratified 
how? by whose authority? The mayor has been the head 
of the city government ever since the contract was made, 
and if it could not be made with him whilst he was the 
head of the government and part of the council, having the 
right to give the casting vote, it is difficult to see how and 
by what competent authority it has been ratified. Ifa clean 
mayor and council, of which Mr. Huff was not a member, 
should do any act or omit to do any act, by which, either 
by their conduct or acquiesence, this contract was ratified, 
we are of the opinion that it could be ratified ; because as 
such council and mayor could originally make a legal con- 
tract with Mr. Huff, he not being the head thereof, there 
is no reason why it should not ratify an old one. It would 
be just the same in effect as if they had made a new one 
when they ratified the old. 

But as the supposed ratification could have been made, 
and the acts which it is argued amount to it were done by 
the same council which originally did the illegal thing, and 
by another council down with the same complaint, Mr. Huff 
still being similarly related to both, no act or omission to act 
on their part can so operate as to make this contract legal by 
ratification. It is true that Mr. Huff has been elected mayor 
since the making of these contracts, and since they were vro- 
bably generally known, but certainly unless the question was 
by competent authority, derived from an act of the legisla- 
ture or the charter, submitted to vote, the only lawful mode 
in which the corporation can act, either to make or ratify a 
contract, is through the mayor and council, and it would be 
folly to hold that a contract, illegal because made by one who 
was mayor when it was made with the council of which he was 
head, could be ratified by a council of which he was still the 
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head. We hold, therefore, that no act or conduct on the 
part of the city, through its authorized agents, has in law 
operated to ratify and legalize this originally illegal contract. 

3. But, nevertheless, it is a universal principle of equity 
that whosoever enters her courts as asuitor must cleanse him- 
self at the threshold, and that she will administer relief to no 
complainant who fails or refuses to do equity himself. 

Before, therefore, this complainant can have any relief 
in equity, it must do equity itself. Certainly it must do so 
where the chancellor is satisfied that there is no actual or 
intentional fraud on the part of the defendant, and that 
public policy alone demands that the law be enforced and 
the contract be rescinded or annulled. This seems to have 
been the idea of Lord Brougham in the Aberdeen Railway 
Company vs. Blaikie Bros., Zinn’s Lead. Cases on Trusts, 
76—where the case of the York Building Company vs. Mac- 
Kenzie is cited, and where even ornamental improvements 
were required to be paid for, though the sale was annulled. 
That case is a very strong authority to invalidate these con- 
tracts at bar as illegal; but it seems, also, from the opinion 
of Lord Brougham before the house of lords, where the 
case was determined, to be an authority for paying Mr. Huff 
back what he has expended, with interest thereon, in the 
absence of fraud on his part. That case, too, disposes of all 
that has been urged about the custom of former members of 
council to buy and deal with the city of Macon, of whom a 
long list, running back many years, is given in the record; 
but no case, so far as we see, of the mayor taking a contract 
to do work which his official duty required him to super- 
vise. 

Certainly, however, it is right and equitable that Mr. Huff 
should be paid by the city that which he has spent, and of 
which the city will reap the benefit. It would be ‘grossly 
unjust to hold otherwise, and, when this case is tried, this 
equitable principle will be applied to it. On this point, see 
1 Lead. Cases in Eq., 217, e¢ seg.; 1 Perry on Trusts, 195, 
et seqg.; 29 Beavan, 353; 30 Beavan, 235. We mean, of 
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course, where the expenditures were made for the advantage 
and improvement and ornamentation of the property of the 
city, and properly, not recklessly, made. 

4, But the question so far as the case now before us is to 
be now decided is this: did the chancellor err in refusing 
to enjoin Huff, or in refusing to appoint a receiver. It 
was his duty, undoubtedly, to protect the city, if it were 
ultimately in danger of loss, by injunction; but the answer, 
and there is evidence to support it, sets up that Huff has 
expended large sums of money on the park, making sub- 
stantial and valuable improvements thereto, and ornament- 
ing the same—that these sums amount to many thousand 
dollars—that the park never has been kept better—scarcely 
as well as at this time—that it is open to all the citizens for 
the great purpose of recreation, for which it was designed— 
and we cannot see, if these things be so, and the chancellor 
had the right to pass upon and believe them, how the city 
has been hurt or is likely to be hurt. It certainly owes 
Huff money, which has been expended upon its property, 
and which must be paid before equity will annul the con- 
tract—so that if the bargain made with Huff was a bad one 
for the city, and it could have made money, or could now 
receive a net income from the park, it is in no danger of 
ultimate loss so far as we can see. 

At all events, everybody has access to the park, and there 
is no use fora receiver in that view; its rents, even if it 
could make anything clear, can hardly overgo what, ex a@quo 
et bon'i, it owes defendant for work and labor, of which it 
has and will have the benefit, and there is no necessity for 
a receiver for that purpose, of collecting them if any could 
be made; and for the same reason, there seems no neces- 
sity for a temporary injunction. 

At all events, we are quite sure that the chancellor has 
not abused his discretion in declining to grant the inter- 
locutory order for receiver and injunction, especially as the 
complainant has not offered to do full equity, and has 
actually repaid defendant nothing. 





JANUARY TERM, 1878. 233 


The Lowell Machine Shop vs. The Atlanta Cotton Factory Co, 


5. The chancellor required the city to give a bond of 
two thousand dollars, and Huff of four thousand, to secure 
a note which was brought somewhat curiously into the 
controversy ; but as nobody seems badly hurt by these com- 
paratively small bonds, and as the defendant offered, him- 
self, to give that exacted of him, we uphold the judgment 
as a whole, and remit all parties to regular trial on the 
principles hereinbefore laid down. 

Judgment affirmed. 


Tue Lowett Macuine Suop vs. Tue Atianta Corron Fac- 
tory CoMPANY. 


1. A chancellor has no power, in vacation, to decree specific perform- 
ance. 

2. An injunction to restrain one from refusing performance is, in effect, 
a decree for specific performances. 

3. Directions to chancellor for moulding order to protect parties till 
final hearing. 


Equity. Contracts. Specific performance. Jurisdiction. 
Injunction. Practice in the Superior Court. Before 
Judge Hittyer. Fulton County. At Chambers. Febru- 
ary 2, 1878. 


Reported in the decision. 
McCay & Trirrs, for plaintiff in error. 
Horxins & Gienn; N. J. Hamwonp, for defendant. 


Warner, Chief Justice. 


Complainant filed a bill in which it charges that on the 
22d of August, 1876, the parties entered into an agreement, 
by which the complainant agreed to furnish to the defendant 
certain machinery, as set forth in a schedule attached to the 
contract, for manufacturing cotton, and the defendant agreed, 
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on the delivery of the machinery, to make its notes for the 
price, to-wit : about one hundred and fourteen thousand dol- 
lars, payable one-tenth on the 15th January, 1876, and five 
per cent. of the whole payable 15th of every month thereaf- 
ter until, and inclusive of, 15th July, 1877, in all nineteen 
notes, with interest from the date of the bills of lading. It 
was stipulated in the agreement, that notwithstanding the 
giving of the notes, the title to the machinery should remain 
in the Lowell Machine shop until all the notes were paid. It 
was further stipulated, that on failure to pay any or all of 
said notes, the complainant should have the right to enter 
the premises of the defendant, and take possession of and re- 
move said machinery without legal process. 

The bill then charges that on the 1st of January, 1877, 
the parties entered into a second agreement, referring in 
terms to the agreement of August 22d, 1876, and describing 
it. The second agreement then set forth that all the ma- 
chinery had been delivered, and, in addition, under the same 
terms, other machinery (set forth in a schedule), amounting 
in all to, with the first lot, about one hundred and nineteen 
thousand dollars; that the notes provided for in the first 
agreement had been made and delivered, and that the prop- 
erty included ‘in the second agreement, should be held on 
the same terms as provided in the first agreement, with the 
same rights as to it,in the complainant, as was stipulated in 
the first agreement, as to the property described in the first 
agreement. The agreements provided that the defendant 
should keep the property insured for the benefit of the com- 
plainant. The agreements provided that the defendant 
should have the right to use the machinery until demanded, 
after the non-payment of any of the notes. 

The bill alleged that when the first note became due, it 
was not paid, but protested; that the complainant sent out 
an agent to look after the matter, and defendant then recog- 
nized complainant’s right to remove, and then agreed and 
pledged that if the complainant would not exercise its right 
to demand and remove the machinery, the defendant would 
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not use it, but take good care of it until it paid all that was 
due; that complainant, trusting to this pledge, did not re- 
move the machinery, but left it in charge of defendant ; that 
as the other notes fell due they were not paid, but protested ; 
that complainant, still trusting to the promise of defendant, 
and hoping it would succeed in raising the money to pay, 
still refrained from making the demand as stipulated in the 
contract ; that, subsequently, the parties entered into another 
agreement, of date 15th November, 1877, by which it 
was arranged that if defendant would, on the 25th of January, 
1878, pay to the complainant the first two notes, with interest 
and protest fees on all the notes then due, and pay off all the 
mortgages and liens on its property, and other debts it owed, 
the complainant would give time on its debt, give up the 
other seventeen notes, take new ones due at different dates, 
ranging from date up to July, 1884, and the defendant 
should give the complainant a mortgage on its real estate and 
machinery other than complainant’s for the security of the 
last nine notes; that this third agreement stipulated that the 
complainant should have the same right as to taking pos- 
session, ete., on the failure to pay any or all of the new notes, 
and the defendant took the same duties and obligations as to 
insurance, ete. ; that this third agreement stipulated that the 
defendant would not use the machinery until it had fully per- 
JSormed it by paying the mortgages, the liens and other debts, 
paying the complainant the first two notes, and giving the 
mortgage, as stipulated ; and that if defendant failed to per- 
form this last agreement, then the rights of the parties should 
stand as though it had not been made, and the agreement be 
void. 

The bill charged that on the 25th of January, the com- 
plainant was here, ready and willing to perform, on its part, 
and so informed defendant, and that defendant failed and 
refused to perform, on its part, and that it so informed com- 
plainant’s agent. The bill charges that the matured notes 
were about $84,000, and that on the 28th day of January, 
1878, the defendant started the mill, and commenced using 

15 
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the machinery or some part of it; that on the next day com- 
plainant, by its agent, demanded the possession; that de- 
fendant refused to deliver it; that complainant then de- 
manded permission to enter and take possession and remove 
it; that defendant refused this; that complainant’s agent 
then said he stood ready to give up defendant’s notes on 
defendant permitting him to take the machinery; that 
defendant, by its president, still refused to deliver, or per- 
mit complainant to take said machinery; that defendant 
kept its mill locked, and refused to permit complainant’s 
agent to enter at all; that complainant’s agent tried to get in, 
and failed ; that he then asked permission to see the machinery, 
and that defendant refused that; that the machinery is of 
such a character that its market value will be impaired to 
the extent of from 33 to 50 per cent. by the use of it even 
for a short time; that its relation to the other machinery is 
such that it will take several days to get cotton to it. The 
bill charged that the defendant isinsolvent. The bill prayed 
an injunction against the defendant’s using the machinery, 
the appointment of a receiver, and general relief. The judge 
granted a restraining order. At the hearing, the bill was 
amended, charging that the market price of the machinery 
had depreciated 10 per cent. since August 22, 1876; that its 
use for eight months would deteriorate it so that it would 
not pay the debt by a large amount, and prayed an account 
for the damages. The prayer of the bill was also amended 
so as to pray that the defendant might be enjoined from 
refusing to permit the complainant to enter on the premises 
and take possession of the machinery and remove it. 

The answer admits the first two agreements, but denies that 
any agreement was ever made, or any assurance ever given, 
that the defendant would not use the machinery, as 
charged, although the conclusion of the answer intimates 
that the president only means by this, that no assurance was 
made in his time. It also denied that the third written 
agreement had ever been an agreement, though it admitted 
defendant had executed it and transmitted it to complain- 
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ant, but said that it had no notice from complainant that it 
had accepted it, and that it, the defendant, had therefore 
taken no steps to prepare for its performance. It admitted the 
refusal and failure to pay on the 25th, or do the other things 
stipulated. It admitted that the mill had been run, and part 
of complainant’s machinery used, but said that it was not 
injured by its use—saying nothing, however, as to the effect 
of the use on its market value. The answer also admitted 
the demand by complainant’s agent, and the defendant’s re- 
fusal, as stated in the bill. The answer also denies the 
insolvency. 

Annexed to the answer was an affidavit of Harris, to 
the effect that a portion of the machinery of complainant had 
been used ; that he was superintendent; that complainant’s 
agent had, in January, 1878, told him that if defendant would 
pay all its debts to other people it could snap its fingers at 
complainant. Harris also says that, at the end of a year, the 
machinery would be injured 10 per cent. 

The complainant read the affidavit of Geo. W. Adair, to 
the effect that shortly after the first note became due, and 
was not paid, complainant’s agent came to see about the 
matter, and that he, Adair, was president at the time, and 
he assured him if he would not move the machinery, the 
defendant would take care of it; that he recognized his 
right to take it, but hoped he would not do so, but give 
them a chance, so that they might raise the money in some 
way. 

Complainant read the affidavits of J. W. English, A. Mur- 
phy, E. E. Rawson, directors at the time, to the same effect, 
Mr. Murphy and Mr. English stating that this assurance was 
that the machinery should not be used until all due when 
used was paid, or complainant’s consent obtained ; and that 
the utmost good faith would be observed; Mr. Rawson 
stating the same, and Mr. English and Mr. Murphy stating 
that, to the best of their memory, the assurance was given 
to complainant’s agent at a meeting of the board, or execu- 
tive committee, at which such agent was present. 
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Complainant read affidavits of Mr. W. R. Phillips, Mr. 
R. H. Richards, and Mr. G. W. Parrot, to the effect that 
the running of factory machinery for making goods, even for 
a short time, would injure its market value ; Mr. Parrot said 
20 per cent., Mr. Richards, something like 20 per cent., and 
Mr. Phillips, from 15 to 20. These affidavits showed that 
they had been engaged in cotton manufacturing, and under- 
stood the subject. Mr. Parrot also stated that cotton-manu- 
facturing machinery had depreciated in the market in the 
last eighteen months 10 to 15 per cent. 

Complainant read affidavit of Geo. W. Bedlow, to the ef- 
fect that after the first note became due, he, as agent of the 
complainant, came to Atlanta, and that he was assured by 
Mr. Adair, then president, and by other parties, three of the 
directors, whom he now remembers, that if complainant 
would not exercise its right to take possession, the company 
would not use the machinery until it paid all that would be 
due, or get the consent of complainant. Also the affidavits 
of H. K. McCay and R. P. Trippe, to the effect that the 
agreement dated November 15th, 1877, was not, in fact, for- 
mally executed by defendant until about the 9th of Decem- 
ber, 1877, and that they then informed Mr. Kimball that the 
complainant would agree to it. Mr. McCay also stated that 
on the 21st or 22d of January, he informed Judge Hopkins, 
the defendant’s (then) attorney, that the agreement was here, 
signed by the cumplainant; that its agent was ready to ac- 
cept the money, and do as the agreement provided. 

Complainant read extracts from defendant’s minutes: 

1st. An order, dated 26th January, 1878, reciting that the 
president had been instructed to get the mill ready to run ; 
that he had reported it ready, and, thereupon, the board or- 
dered him to start. 

2d. A minute, dated 14ta November, 1877, reciting that 
the president had presented the form of an agreement with 
the Lowell Machine Shop, and then ordered that the officers 


execute it. 
3d. A report of the president of defendant to the direc- 
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tors, stating the amount of its debt to complainant, and the 

amount and maturity of the notes; that he had a personal 

consultation with complainant ; that he had offered complain- 

ant the following proposition. . . This proposition was” 
accepted. The report then goes on to say that complainant 

had acted very liberally, ete., etce., and that the arrangement 

he had made was very advantageous to defendant. 

Complainant also read extracts from minutes, showing 
that, in August last, the president had pawned some of the 
machinery to secure $400, and that the directors had ordered 
him to sell it and pay the $400. Also, extracts showing 
that the machinery had been run, though no cotton in it, 
before the 25th January, 1878. Also, extracts showing an 
order to start on the 26th January, 1878. 

The defendant read extracts from) minutes, to-wit : copy 
of letter from G. W. Bedlow, without date, saying that the 
complainant could not consent that the proposition of Mr. 
Inman should be accepted, as by that it would be put off a 
year, and only get something then if the profits were $40,- 
000, and the machinery be damaged 50 per cent. 

Appended to defendant’s answer were some letters of Mr. 
Burke, treasurer of the complainant, two dated in October, 
insisting that defendant’s true plan was to pay all its Atlanta 
debts, and insisting on its paying all liens and mortgages 
and all debts except complainant’s, and other letters from 
Mr. Burke, dated in December, 1877, and one in January, 
1878, using language in reference to the agreement of No- 
vember, 15, 1877, such as “ proposed agreement,” “ contem- 
plated agreement.” 

The court, after argument, refused the injunction restrain- 
ing the defendant from interfering with the complainant, 
entering the premises and moving away the machinery. He 
did enjoin the defendant from using the machinery, but re- 
quired complainant to give a bond, with security of $50,000, 
in 15 days, or the injunction should fall; and ordered, fur- 
ther, that if the defendant did at any time give bond with 
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security of one-third of the value of the property, to answer 
all damages in case the machinery was wrongfully used, the 
injunction should ¢pso facto be dissolved, without any order 
of the judge. 

Complainant excepts to so much of the judgment as re- 
fuses the injunction asked for prohibiting the defendant from 
hindering the complainant’s entering and moving the prop- 
erty, and to the order requiring a bond from complainant, 
and to the order allowing the injunction to be dissolved on 
defendant’s giving bond as stated. 

At the hearing before the judge, counsel said they would 
not press for the appointment of a receiver. 

1. The object of the complainant’s bill is to obtain a spe- 
cific performance of the contract set forth therein on the 
part of the defendant, in accordance with its covenant and 
agreement; and the question is whether, by the existing 
law of this state, a judge of the superior court, acting as 
chancellor, can, out of term time and in vacation, grant the 
relief prayed for? The 249th section of the Code declares 
that the judges of the superior court cannot exercise any 
power out of term time except the authority is expressly 
granted. We know of no law which authorizes a judge of 
the superior court, acting as a chancellor, to make a decree 
in vacation fora specific performance of a contract, however 
plain and undisputed the same may be, and know of no de- 
cision or precedent in this state to that effect. The judge 
acting as chancellor, has authority to grant injunctions in 
vacation to prevent injury and injustice from being done, 
until the cause can be heard on its merits at the regular term 
of the court to which it is made returuable. 

2. It was insisted on the argument here, that the com- 
plainant did not ask for any decree for a specific performance 
of the contract, but only asked for an order enjoining the 
defendant from refusing to permit the complainant to enter 
its premises and take possession of the machinery and to re- 
move it. The complainant was not entitled to that order 
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(which, for all practical purposes, would have been a specific 
performance of the contract) until it had been shown, upon 
the final hearing of the cause, that there had been a breach 
of that contract, and that the complainant was equitably 
entitled, in view of the facts of the case, to have it specifi- 
cally performed by the defendant. It may be true that, from 
the complainant’s view of its own case, the contract should 
be ordered to be specifically performed, on motion before the 
judge acting as chancellor, in vacation ; but the defendant 
is entitled to be heard upon that question at a regular term 
of the court as provided by law, before any such order or 
decree shall be made, inasmuch as the defendant may then 
show, if it can do so, the contract to be unfair, or unjust, or 
against good conscience, as a reason why it should not be 
specifically performed. Code, $3190. 

3. In the meantime, it is the duty of the chancellor to see 
to it that the rights of the parties are protected, and espe- 
cially is it the duty of this court, in the exercise of its revisory 
powers, to compel parties to perform their contracts in good 
faith according to the well-established principles of equity 
in all cases like the one now before us, and, to that end, we 
affirm the judgment of the chancellor in granting the injune- 
tion restraining the defendant from using the complainant’s 
machinery in its factory, but reverse the terms and condi- 
tions on which that injunction was granted, and, in view of 
the facts disclosed in the record, the chancellor is directed to 
grant the following order in the case, instead of the one 
heretofore granted by him, without the condition of requir- 
ing bond and security of the complainant, to-wit: “ Let the 
writ of injunction issue in the penalty of fifty thousand dol- 
lars, restraining the defendant, its officers and agents, from 
using the complainant’s machinery in its factory, as set forth 
in the complainant’s bill, until the further order of the court. 
But in the event the defendant shall enter into bond, with 
good and solvent security, to be approved by the chancel- 
lor, in an amount equal to the sum of the purchase money 
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agreed to be paid by the defendant for the machinery, in- 
cluding the amount of the lawful interest due thereon, 
conditioned to pay to the complainant the eventual condem- 
nation money that may be decreed against it on the final 
hearing of the cause, then said injunction to be dissolved.” 

Let the judgment below be affirmed, with directions as 
herein indicated. 


OzmMENT vs. ANGLIN. 


1. Where, after a voluntary partition by tenants in common, one of 
them sues a stranger, in ejectment, for a small parcel of land which 
he claims to be a part of the subdivision which came tp him in sev- 
eralty by the partition, and a material question in the case is the pre- 
cise location of an ancient boundary, evidence is admissible for the 
defendant, that, many years ago, one of the then co-tenants, when 
upon the land, and offering his interest for sale, pointed out to the 
witness how the dividing line ran, in doing which he indicated the 
line now contended for by the defendant as the true boundary. The 
plaintiff having derived his title in part from his former co-tenant, 
is, to some extent, affected by admissions as to boundary, which the 
latter made while the co-tenancy existed. 

2. Where the land in dispute was under fence, in cultivation, and con- 
tiguous to the dwelling house of a person who went into possession 
in 1837, and continued in possession up to December, 1872, when she 
sold and conveyed to the present defendant, by whom possession was 
held until ejectment was brought in 1875, and where no disclaimer 
of title, so far as appears, occurred prior to the season for renting 
land in 1872, the strong and decided probability is, that a conversa- 
tion then had, in which a person applying to rent for the year, un- 
derstood a disclaimer to be made, was misunderstood; and evi- 
dence of such disclaimer having been adduced by the plaintiff at the 
trial of the ejectinent, when the person to whom it was imputed, an 
aged female, was absent from the court, and residing in a different 
county, and her affidavit having been procured after the trial, and 
presented as a part of the motion for new trial, from which it clearly 
appears that she was in fact misunderstood, a new trial, in view of 

the whole case, ought to be granted. 
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Evidence. Partition. Title. Privies. Newtrial. Be- 
fore Judge Rick. Jackson Superior Court. August Term, 
1877. 


Report unnecessary. 

S. P. Tuurmonp; Barrow Bros., for plaintiff in error. 

Coss, Erwin & Coss; Emory Speer, for defendant. 
Brecktey, Judge. 


1. The plaintiff in ejectment held his estate in severalty 
as the result of a voluntary partition made between himself 
and his co-tenant. The latter had, before the partition, and, 
therefore, while interested in the premises, pointed out the 
boundary line separating the land which was the subject of 
the co-terancy from the tract now claimed by the defendant 
in ejectment. That line, as then pointed out, would leave 
the disputed slip on the defendant’s tract, and thus the pres- 
ent action would fail if the line indicated was the true one. 
The co-tenant, by reason of the voluntary partition, has been 
succeeded in his ownership of an undivided share by the 
plaintiff. The twoare thus in privity, and the admissions of 
the former may affect the latter. The declaration as to the 
location of the boundary was an admission, and ought to 
have been received in evidence. The court erred in exclud- 
ing it. 

2. The chances are a thousand to one that Mrs. Venable 
was misunderstood when the witness thought she disclaimed 
title in herself and admitted it in Anglin. We will not say 
that this ground in the motion for new trial would be good 
by itself, but in view of the whole case, a new trial should 
have been granted. If justice was done before, it can be 
done again ; if it was not done before, it may be done now. 

Judgment reversed. 
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McLenpoy, sheriff, vs. McGiaun e¢ al. 


1. A judgment of the superior court on an order to the sheriff to de- 
posit money in a bank, excepted to and brought to this court, and 
writ of error dismissed for irregularity, is affirmed, and becomes res 
adjudicata, and cannot again be excepted to. 

. Where the answer of the sheriff does not state the amount of money 
he has paid, and where the answer refers to judgments of the court 
in the record, and is not verified by the record referred to, this court 
will not interfere with the attachment of the sheriff by the superior 
court for contempt. 


es adjudicata. Practice in the Superior Court. Before 
Judge Crarx. Webster Superior Court. March Term, 
1877. 


Reported in the opinion. 

D. B. Harrett & Son, for plaintiff in error. 

Gurrry & Son; W. A. Hawkins, for defendants. 
Jackson, Judge. 


The sheriff had on hand three hundred and eighty dollars, 
which he was ordered by the judgment of the superior court 
to deposit on interest in the Bank of Americus; he did not 
do so, and was attached for contempt ; from that judgment 
he appealed to this court; and the question is, was he in con- 
tempt of that court ? 

He says he was not for two reasons, first, because the or- 
der to deposit the money was illegal ; secondly, because his 
answer shows that he was not in contempt. That answer 
appears in the record, and states that he brought the judg- 
ment requiring him to make the deposit to this court, that 
his writ of error was dismissed for informality, and thereby 
the judgment was affirmed ; that before the remittitur was 
made the judgment of the superior court, a judgment, at the 
term when it was so made the judgment of that court, was 
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finally rendered ordering him to pay out the money to cer- 
tain fi. fas.—that this last judgment was excepted to and 
brought to this court—that it was affirmed and filed in the 
clerk’s office on the 16th of February, 1877, and on the same 
day he paid the money to certain 7. fas., and in his answer 
he names the fi. fas. upon which he paid it, but does not give 
the amount paid to each, leaving it blank—he does not ex- 
hibit the judgments of the court in his answer on which he 
relies, but refers to them in the record, and thus makes them 
part of his answer. 

On turning to the record to see the verification of the an- 
swer, we find no reméttitur at all from this court to the supe- 
rior court, and no date to the judgments rendered by that 
court—at least none to the judgment which directed the 
sheriff to pay out the money to certain ff. fas.—so that the 
answer is not verified by that judgment, and if it had been 
exhibited to the answer it would not have shown its correct- 
ness. 

So, too, in turning to the record to see what sums he did 
pay as the receipts on the fi. fas. show—the fi. fas. named in 
his answer—it appears that he paid out $304.40 instead of 
$380.00, to-wit : to Dougan $149.14, to Cato $95.60, to Lamb 
& Drain $27.14, and to Boon $32.52, the parties to whom 
he says in his answer he paid the money, and the only jf. fas. 
to which there are receipts in the record. 

1. The sheriff makes two points here: First, that the or- 
der which directed him to deposit the fund was illegal, be- 
cause the court had no legal power to have the sheriff of 
Webster county to deposit money at interest in a bank at 
Americus, in a different county. If this were an open ques- 
tion in this case, we would so hold the order as illegal ; but 
it is ves adjudicata so far as this case is concerned. It was 
held to be legal by the superior court of Webster county ; 
that judgment was appealed from to this court by writ of 
error ; the writ was dismissed for irregularity ; and the judg- 
ment below was affirmed. It is wholly immaterial for what 
reason or in what way it was affirmed. It stands affirmed 
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in law, and the judgment of the superior court so affirmed 
is the law of this case. 

2. The second point is that the answer excuses him from 
the contempt. If it could stand alone, it would not, because 
it does not show a cent of money that he paid out, but every- 
thing is left blank. If we turn to the record to see what he 
did pay out, it is not, by seventy-five or eighty dollars, the 
sum found in his hands, and ordered to be deposited by at 
least three orders or judgments of the court. 

Nor is his answer to the rule any better sustained by the 
record in regard to the judgments of the superior court and 
the remittitur from this court to that. Nota remittitur ap- 
pears, and it does not appear when the final order, or order 
which the answer terms final, was rendered. Strictly, these 
judgments and remittiturs should have been exhibited to the 
answer; but conceding that they may be referred to as in 
the record in prior parts of this case, they do not sustain the 
answer. 

When a plaintiff in error brings to this court a judgment 
of the superior court, and asks a reversal thereof, he must 
show by the bill of exceptions and record wherein the court 
below has erred. This bill of exceptions and record do not 
show the error; but, on the contrary, the answer itself, with 
its assertions of blank payments of money, and its want of 
verification by the record to which it refers, is evidence 
enough of contempt to authorize the attachment. 

Judgment affirmed. 


Suaw vs. Tue Srate. 


. Where the husband was on trial for the homicide of his wife. evi- 
dence that the state of feeling between them was bad was admissible, 
especially where it tended to corroborate a witness sought to be im- 
peached. 

. Declarations by a husband that he had beaten his wife, and thought 
he had the right to do so, though made about four years before the 
homicide, were admissible to show the probability of his committing 
the crime, it having been dune partly by beating. 
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. Where there was direct evidence of defendant’s guilt, even though 
the witness who gave it was ignorant and weak-minded, and admit- 
ted to having previously made contradictory statements under the 
influence of fear, the court did not err in charging the jury that a re- 
commendation to mercy would be of no avail. 

4. The verdict is supported by the evidence. 
BLEvKLEY, Judge, dissented. 


Criminal law. Evidence. Charge of Court. Witness. 
Before Judge Barrterr. Baldwin Superior Court. Au- 
gust Term, 1877. 


Reported in the opinions. 


DuBienon & Wurrrietp; J. W. Liynsey, for plaintiff in 
error 


R. N. Exy, attorney general; J. W. Preston, solicitor gen- 
eral; Jackson & Lumpkxty, for the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of murder and 
charged with having killed his wife in the county of Bald- 
win. On the trial of the case, the jury, under the evidence 
and charge of the court, found the defendant guilty. A mo- 
tion was made for a new trial on the several grounds therein 
set forth, which was overruled by the court, and the defend- 
ant excepted. 

It appears from the evidence in the record, that the de- 
ceased was found dead at the defendant’s house on the morn- 
ing of the 30th of April, 1877, shot in the head with a pis- 
tol ball, had several gashes on the left side of her head, and 
one of her arms was broken, there was a pine knot there 
with blood on it. Defendant said his little child about four 
years old told him that two negroes had killed his wife, and 
requested the witness, Dr. Harris, to examine her person to 
see if it had been violated, which it had not, said his pistol 
had been stolen from the house. Mrs. Moore, mother of de- 
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ceased, testified that defendant and deceased were at her 
house the evening before her death and were quarreling, and 
she saw that defendant was mad, and witness was feeling 
uneasy about her daughter when she saw the defendant com- 
ing to her house the next morning with his child in his arms, 
when witness ran to him and asked what is the matter. He 
replied: ‘Somebody has been there and killed Daisy, that 
he heard a lumbering at the house, and when he got there 
found the child standing by its mother, and asked witness 
what he must do, must he send for the dogs to run the ne- 
groes.” Witness told him to go back to the house. Witness 
saw fresh scratches on defendant’s face and mouth as soon as 
she saw him, seemed to have been done by finger nails, there 
were spots of blood on defendant’s face, and there was blood 
on the child. The evening before the defendant had on a 
white shirt. The state of feeling between defendant and 
deceased was never very good. Mrs. Freeny testified that 
she was at the house of defendant after deceased was killed, 
saw a white shirt lying on the bed there, with blood on the 
sleeves, did not know whose shirt it was. Anderson, a jus- 
tice of the peace, testified that in 1873 defendant said he had 
beaten his wife, and thought he hada right to beat her. But 
ler, a witness for the state, testified that he was living with 
defendant when his wife died, did not see her killed, but 
heard her hollering. Defendant was in the lot currying off 
his mule, and told witness to get the gear and put it on the 
mule, which he did, and went to plowing, could see the 
house plain from where he was plowing, could see anybody 
in the door. Witness heard the pistol fire, stopped his mule 
and looked down towards the house, saw defendant when he 
went out of the house through the horse-lot, was going pretty 
pert and came to the new ground where witness was, told 
him he had killed his damned wife, and if he said anything 
about it he might look out; told witness to put up the mule, 
and go for Mr. Moore, which he did ; defendant did not re- 
main long, don’t know where he went then. Witness heard 
Daisy holler, “ Mike have mercy on me and don’t kill me 
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this time ;” that was not long before the pistol fired. When 
witness went to the house found deceased lying on the 
ground near the door-steps, saw no other man, white or black, 
about the house but the defendant. Witness left defendant 
at the house when he went to the field, he was then quarrel- 
ing with deceased, but witness does not know what it was 
about. Witness kept it asecret about defendant’s killing his 
wife, did say on the committal trial that the pistol fired in 
the direction of defendant’s house while defendant was cut- 
ting logs in the new-ground ; witness said so because he was 
scared into it,and moved away because he was afraid to stay 
in that neighborhood. Witness left defendant at the house, 
and he did not go to cutting in the new ground. McComb 
testified that it was about 180 steps from the house to where 
the plow was in the field where the witness, Butler, was 
plowing. Could see a person in the door of the house. Ed- 
wards testified that it was 143 steps from the house to the plow. 
Went to where it was said defendant was cutting, saw no 
wood cut there. Bonner and Bagby testified that they were 
acquainted with the general character of the witness, Butler, 
and from their knowledge of it would believe him on his 
oath inacourt of justice. There was no attempt to impeach 
the general character of Butler for truth and veracity by any 
witness, but only from his contradictory statements before 
referred to. 

In view of the previous rulings of this court, and the 
explanatory notes of the presiding judge annexed to the bill 
of exceptions, there are but four grounds of error to be con- 
sidered. First, as to the admission of the evidence of Mrs. 
Moore contained in the record. Second, as to the admission 
of the evidence of Anderson as hereinbefore set forth. Third, 
because the court charged the jury “that if they believed 
from the evidence that the defendant was guilty, he was 
guilty of murder, and no recommendation from them would 
be regarded, and that it could not affect the judgment of 
the court,” the counsel for the defendant insisting it was a 
proper case under the law for the jury to recommend that 
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the defendant be imprisoned for life. Fourth, because the 
verdict was contrary to law and the evidence. 

1. There was no error in admitting the evidence of Mrs. 
Moore and that part of it which was specially objected to, to- 
wit: that the state of feeling between defendant and de- 
ceased was never good. The bad feeling that existed between 
the defendant and his wife was a circumstance going to cor- 
roborate the testimony of Butler that they were quarreling 
when he left the house that morning and went to the field. 
Persons, especially man and wife, between whom a bad state 
of feeling existed, that is to say, who did not get along well 
together, would be more likely to be quarreling than those 
between whom good feeling had always existed. 

2. There was no error in admitting the evidence of An- 
derson as to the declaration of the defendant to him in 1873, 
that he had beaten his wife, and thought he had a right to beat 
her. Although this declaration of the defendant, made in 
1873, was not evidence that he did beat his wife at the time 
of her death in 1877, still it was a circumstance going to 
show that he was capable of doing that thing, and would 
have been more likely to have beaten her with that light- 
wood knot found there with blood on it, than a man who 
never had beaten his wife, and who did not claim the right 
to do so. The theory of the prosecution for the state was 
that the parties were quarreling, that defendant beat her and 
broke her arm with the lightwood knot, and finally shot her 
with his pistol, and that it was when he drew his pistol on 
her that she exclaimed, ‘“ Mike have mercy on me and don’t 
kill me this time.” 

8. There was no error in the charge of the court as to the 
recommendation of the jury, in view of the evidence in the 
record. If the evidence of Butler is to be believed, then 
there was positive and direct evidence of the defendant’s 
guilt, and he was not convicted sole/y on circumstantial evi- 
dence. It is true that Butler appears to be an ignorant, sim- 
ple, weak-minded man, and made contradictory statements 
through fear of the defendant, as stated by him. Two wit- 
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nesses who were acquainted with his general character, swore 
that they would believe him on his oath in a court of justice, 
and their testimony was not controverted. A jury of the 
vicinage before whom he testified believed him, and his tes- 
timony was corroborated by the facts testified to by other 
witnesses. Butler was a competent witness to testify in the 
ease, orhe wasnot. No objection appears to have been made 
to his competency,but only to his credibility; the jury believed 
him, and that being so, the defendant was convicted upon 
his direct testimony that the defendant said he had killed his 
damned wife when he came to him in the field where he was 
plowing. The 4323 section of the Code declares “that the 
punishment of murder shall be death, but may be confine- 
ment in the penitentiary for life in the following cases: By 
sentence of the presiding judge, if the conviction is founded 
solely on circumstantial testimony, or if the jury trying the 
traverse shall so recommend. In the former case it is dis- 
cretionary with the judge; in the latter it is not.” The in- 
terpretation given to this section of the Code by this court, 
is that the punishment of murder when the defendant is con- 
victed of that offense by direct testimony, shall be death, 
and unless the conviction is founded solely on circumstantial 
testimony, the jury have no legal right to commute the pun- 
ishment for that offense by recommending imprisonment for 
life in the penitentiary. In other words, when the defend- 
ant is convicted of murder by direct testimony, the jury can- 
not commute the punishment of death as prescribed by the 
law of the state, by any recommendation which they may 
make. Merritt vs. The State, 52 Ga. Rep., 82; Guilford 
vs. The State, 24 Ga. Rep., 322; McGinnis vs. The Siate, 
31 Ga. Rep., 263 ; Long vs. The State, 38 Ga. Rep., 492 ; 
Peterson vs. The State,47 Ga. Rep.,529. This cannot now 
be considered an open question in the courts of this state, but 
if it was, I should hold that the general assembly never in- 
tended by the words of the section of the Code before cited, 
that the offense of murder, that great crime, when proved to 
have been committed by direct testimony, should be pun- 
16 
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ished otherwise than with death. The exception made by 
the statute is when the conviction is founded solely on cir- 
cumstantial testimony. If it was intended that the punish- 
ment of murder when proved by direct testimony should 
depend on the recommendation of the jury, why did not the 
general assembly declare that the punishment of murder shall 
be death, unless the jury trying the traverse shall otherwise 
recommend? Why have said anything about the convic- 
tion being founded sole/y on circumstantial testimony? But 
the general assembly, with a full knowledge of the interpre- 
tation which had been given to the 4323d section of the 
Code by this court, passed the act of 25th of February, 1875, 
by which it is declared that, “if in any capital case of homi- 
cide the jury shall make any recommendation where not au: 
thorized by law to make a recommendation of imprisonment 
for life, the verdict shall be construed as if made without 
any recommendation.” The general assembly in dealing 
with the question, expressed no dissatisfaction with the in- 
terpretation given by this court of the 4323d section of the 
Code, but, on the contrary, by implication at least, approved 
it. See acts of 1875, page 106. 

4. If the jury believed the witnesses for the state (and 
that was a question for them), then there was sufficient evi- 
dence to sustain their verdict, and it was not contrary to 
law. There was no error in overruling the defendant’s mo- 
tion for a new trial on the statement of facts contained in 
the record. 

Let the judgment of the court below be affirmed. 


Jackson, Judge, concurring. 


The court is agreed in this case upon all the grounds ta 
ken in the motion for a new trial except that in respect to 
the power of the jury in recommending the defendant to 
mercy, or imprisonment in the penitentiary for life, in lieu 
of the death penalty. 

That power is found in section 4323d of the Code, which 
is in these words: 
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“The punishment of murder shall be death, but may be 
confinement in the penitentiary for life in the following 
cases: By sentence of the presiding judge, if the conviction 
is founded solely on circumstantial testimony, or if the jury 
trying the traverse shall so recommend. In the former case, 
it is discretionary with the judge; in the latter it is not.” 

The act of 1875 amends the section, but not in any man- 
ner, I think, to change the construction of it as regards the 
point now under consideration. 

If the section were open for construction now for the first 
time, I should be inclined to agree in the view of it taken 
by Judge Bleckley ; but it has been twice—perhaps oftener 
—deliberately ruled by this court that the jury have the 
power to recommend the punishment of imprisonment only 
in cases where the evidence is circumstantial. See Zong vs. 
The State, 38 Ga., 491; Peterson vs. The State, 47 Ga., 
524 ; Meeks vs. The State, 57 Ga., 329; Regular vs. The 
State, 58 Ga., 264. 

The case of Archer vs. The State, in 35 Ga., 5, arose upon a 
different question ; and this point was not argued before the 
court in that case. 

In my judgment, it is of more practical utility to have the 
law settled and let it remain so than to open it to new con- 
structions, however obvious such constructions may appear, 
as the personel of the court may change. Stare decisis is 
conservatism in practice, and conservatism is the preserva- 
tion of that wisdom which comes from the experience of the 
past. A line of adjudication, with no unbroken link, ought 
to be invincible; and the general assembly tried to make it 
so. Section 217 of the Code is in these words: “A decision 
concurred in by three judges cannot be reversed or materi- 
ally changed, except by a full bench, and then after argu- 
ment had, in which the decision, by permission of the court, 
is expressly questioned and reviewed ; and after such argu- 
ment the court in its decision shall state distinctly whether 
it affirms, reverses or changes such decision.” 

The decisions on this statute have not been so questioned 
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in this case, and argument has not been had upon them in 
accordance with the statute. Having been made by three 
judges of this court concurring, those decisions must, there- 
fore, stand; and the statute, as construed by them, is law. 
The chief justice adheres to the interpretation the court then 
put upon the power of the juries in murder cases, and the 
other members of the present bench could not, if we would, 
overturn the settled law. 

In the case now before us, however, the court said to the 
jury, in substance, that he would not regard any recommen- 
dation made by them, as he regarded the case to be one in 
which the evidence was direct ; and the question arises, who 
is to determine the point whether “ the conviction is founded 
solely on circumstantial testimony,” the presiding judge or 
the jury? 

If the jury failed to pass upon the question, of course the 
presiding judge must determine it, it he desired, in his dis_ 
cretion, to inflict the lighter penalty, McGinnis vs. The State, 
31 Ga., 236-263 ; but in the event that the jury discarded 
the direct evidence and founded the conviction solely on the 
circumstantial testimony, how then ? 

In such a case, it would seem that the jury, as they con- 
vict the defendant, ought to be permitted, without interfer- 
ence by the court, to pass upon the question, and to recom- 
mend the lighter grade of punishment if they wished to do 
so; but, in my judgment, the question does not practically 
arise in this case, for the reason that the direct evidence— 
the confessions of the defendant (Mercer vs. The State, 17 
Ga., 171)—and the main circumstantial evidence—that with- 
out which no conviction was possible—all depended upon 
the credibility of the same witness. Withdraw the testimony 
of Butler, and nothing of evidence, either direct or ¢ireum- 
stantial, is left on which a verdict could be based. I have 
no doubt, therefore, that the jury believed him, and they 
are the legal judges of his credibility ; and believing him 
their verdict must have been founded upon the defendant’s 
confessions to him as well as the circumstances detailed by 
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him. Hence it could not have been a conviction founded 
solely on circumstantial evidence ; and, therefore, the remark 
of the judge that he would not regard a recommendation did 
not hurt the defendant. Its effect was to put the case on the 
pivot on which it turned—the credibility of Butler—as the 
jury believed or disbelieved him, so ought the verdict to be ; 
and so it must have been. See 31 Ga., 236. 

I have read with much deliberation every line of the ree- 
ord in this case with the view to concur, if my own judg- 
ment would permit me, with my brother Bleckley in the 
conclusion he has reached to grant to defendant a new trial ; 
but I find nothing in the case which has enabled me to do so. 

The witness on whose testimony the state rests the case is 
a very weak and ignorant man, with very little intelligence, 
natural or acquired, and his credibility, too, was assailed by 
the defense; but his evidence is corroborated by circum- 
stances detailed by other witnesses sufficient to support what 
he narrates, though not, of themselves, enough to convict 
upon ; and he is sustained as a man of veracity by several 
witnesses. The truth is that a fool is rarely a knave; and 
little children and fools are apt to tell the truth, because 
they have not the capacity to invent a lie; and this man’s 
evidence impresses me, as it did the jury, that he told the 
truth, like a child. 

The prisoner made no statement—no explanation—either 
on trial or when arrested, or first charged with the murder; 
he remained as dumb as the wife whose voice he had hushed 
forever, probably to prevent her from again having him ar- 
rested for another assault and battery; upon such a charge 
as the murder of his own wife, an innocent man would have 
spoken out ; to remain silent under the accusation of so foul 
a deed, when he had the right to speak, was almost to con- 
fess the crime; love for the lost, and indignation against his 
accusers, would have so filled his heart that its abundance 
must have overflowed in speech. Whilst we have held that 
though it is a defendant’s right to explain when on trial, yet 
his silence then shall not be construed against him, yet this 
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man at no teme explained his conduct in respect to the shirt 
—the hat—the hghtwood knot—the blood, or anything else, 
nor did he manifest indignation that the deed was done. 

This court agreeing on all the legal questions raised ex- 
cept the construction of the statute empowering the jury to 
recommend the punishment in certain contingencies in cases 
of murder, and my own mind being satisfied that, in this 
case, under the facts disclosed in this record, no hurt was 
done to the defendant upon that point by the instructions of 
the judge thereon, and being satisfied, moreover, of the guilt 
of the defendant, I concur in the judgment affirming that of 
the superior court. 


Buirckiey, Judge, dissenting. 


The witness who gave direct testimony against the pris- 
oner was not a child buta man. Besides contradicting what 
he had sworn to at the committing trial, he testified before 
the jury that he did not know what state he lived in, nor 
how many months are in a year, nor how many days are in 
a week; also, that he could not count ten,and had never 
tried. Grant that it is a correct construction of the Code, 
touching the punishment of murder, that the jury are with- 
out power to recommend imprisonment for life except where 
the conviction is founded solely on circumstantial testimony, 
still, where some of the evidence is direct, and some of it cir- 
cumstantial, it is the right and duty of the jury, in making 
their finding, to disregard any of either kind which they be- 
lieve to be false or unreliable, and if they, in fact, found 
their verdict of guilty exclusively upon evidence which is 
circumstantial, they may recommend imprisonment for life, 
and the presiding judge will be bound by the recommenda- 
tion in pronouncing sentence. Where there is some testi- 
mony of each kind before the jury, and the part that is di- 
rect has obvious infirmities which tend to nullify or impeach 
it, the jury should not be warned from the bench that they 
have no power to recommend imprisonment for life. They 
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should be left free to so recommend in the event they deem 
all the direct evidence untrustworthy, and base their verdict 
on the circumstantial testimony alone. 

1s it not, however, a misconstruction of the Code to limit 
the power of recommendation to cases of circumstantial evi- 
dence? “The punishment of murder shall be death, but 
may be confinement in the penitentiary in the following 
cases: By sentence of the presiding judge, if the conviction 
is founded solely on circumstantial testimony, or if the jury 
trying the traverse shallso recommend. In the former case, 
it is discretionary with the judge; in the latter, it is not.” 
Was it not intended to make commutation discretionary with 
the jury, where the evidence was of both kinds, or all direct, 
(35 G@a., 5), and with the judge, where the evidence was 
wholly circumstantial? Or was not the scheme broader still 
in regard to the power of the jury—might not the jury 
commute in all cases, without exception, the discretion 
of the judge being restricted to those cases of circumstantial 
evidence in which the jury chose to be silent as to the pun- 
ishment? If, indeed, it is ever too late to forsake error and 
return to truth, it seems too late now to urge these ques- 
tions. 38 Ga.,492; 47 b., 529; 57 7b.,329; 58 Lb., 264; 
acts of 1875, p., 106. But without disturbing past adjudi- 
cations, a new trial can and should be granted in the present 
ease. So thinking, I dissent from the judgment of the 
court. 


Lovett vs. THE Strate. 


[This case was argued at the last term and the decision reserved. ] 


. With the means afforded by law for obtaining impartial jurors, 
and for changing the venue if necessary, the continuance of a crimi- 
nal case on the ground of popular excitement is not essential to a 
fair trial ; especialiy after the lapse of more than three months from 
the commission of the homicide. 

. That the prisoner has very recently discovered a witness, supposed 
from information to be in the state of Massachusetts, who can prove 
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and will swear so and so, (matters material to the defense), which 
witness the prisoner believes will be brought here by the next term 
of the court, is not cause for a continuance; it not appearing how, or 
from whom, the information was received, or for what reason the 
attendance of the witness is expected, or by what means he is to be 
brought here to testify. 

. Minutes of evidence made officially at the coroner’s inquest, a part of 
which evidence was given by the prisoner himself, and the rest by 
another witness, the prisoner testifying that it also was true, are, 
when duly proved, admissible in evidence for the state, on the 
trial of the prisoner for the homicide to which the inquest related. 

. Though evidence when first admitted be objectionable as hearsay, 
not coming strictly within the res geste, if the direct facts be after- 
wards proved by another witness whose knowledge of them is per- 
sonal and immediate, and as whose sayings they were detailed by 
the former witness, the irregularity is not such as to require a new 
trial. . 

. The prisoner, on the cross-examination of a witness for the state, 
having proved that another person was arrested for the homicide, 
it was competent for the state afterwards to introduce the warrant 
and the judgment of discharge thereon, to show how the arrest, 
which the prisoner thus brought to the attention of the jury, was 
disposed of. 

. A false account given by the prisoner in his evidence at the coroner’s 
inquest, would, in contemplation of law, be suspicious, and the 
jury might consider his mendacity as a circumstance against him. 
The court committed no material error, if any error at all, in the 
part of the charge complained of. The whole charge, as set out in 
the record, seems fair and impartial, clear, pertinent, and full. 

. That the jury had a copy of the Code in their room for a very brief 
time, which, without reading a single line, they sent out, is of no 
consequence. 

. Loose remarks made in bare jest by a juror, before he was sworn, 
work no disqualification, he having explained after the trial, by affi- 
davit, and shown himself impartial. 

. The evidence, though circumstantial, warranted the verdict. The 
criminal transaction was obscure, and while the prisoner may be 
innocent, the jury believed him guilty, the presiding judge acqui- 
esced in the finding, and the refusal of a new trial is affirmed. 


Criminal law. Continuance. Evidence. es geste. Jury. 
New trial. Before Judge Porrte. Hancock Superior 
Court. April Adjourned Term, 1877. 


This case arose upon substantially the same facts as that 
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of Griggs vs. The State, 59 Ga. Rep., 738. Any further 
report beyond a reference to that is deemed unnecessary. 


A. M. DuBosr; B. H. H111, 8r., for plaintiff in error 
Seasorn Reesg, solicitor general, for the state 
Burcktry, Judge. 


1. This case and that of Griggs vs. The State, 59 Ga., 738, 
relate to the same criminal transaction. The two cases were 
argued together in this court. The continuance for which 
Lovett moved in the superior court was properly denied. 
Popular excitement, as a ground for postponing trial, is gen- 
erally not to be regarded. The statutory provisions for se- 
curing an impartial jury are very ample, and prove, for the 
most part, very effectual. If sucli a jury cannot be had in 
the county; the venue may be changed. Code, §5118. There 
is very little danger that a jury regularly organized will turn 
out to be a mere detail from the mob. Could this happen 
at all, it would be highly improbable after a three months’ 
cooling time had elapsed. 24 Ga., 297; 18 b., 567; 48 Z0., 
116. 

2. Nor was the absence of the recently discovered witness 
a cause for continuance. The discovery was not complete ; 
the witness was a conception, not a mature birth. He was 
in ventre sa mere. He was supposed to be in Massachusetts ; 
a supposition founded upon information derived how, or 
from whom, or whence, no man knoweth. The sepulchre 
of Moses would, perhaps, be as easily found as this witness. 

3. The coroner’s minutes of evidence must have been 
admissible. The prisoner had affirmed the truth of what 
was there recorded, a part being his own evidence, ana the 
rest the evidence of another for whose veracity he vouched. 
There was due proof that the minutes were correct, ete. 

4, A witness was the son of the deceased. His mother 
told him what the prisoner said. These declarations were 
first proved by the son as reported to him by the mother, 
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they ought to have been proved by the mother as coming 
directly from the prisoner. She was called as a witness 
after the son was examined, and the irregularity was thus 
corrected. There was no absolute requirement for a new 
trial on this ground. 

5. The prisoner first brought to the attention of the jury, 
that another person was arrested for the homicide. The 
warrant of arrest, with the magistrate’s decision thereon, 
would seem to be the proper answer. This answer estab- 
lishes that the warrant, etc., was unfruitful. It resulted in 
nothing. ; 

6. The charge of the court is not open to objection; the 
whole of it is set out in the record; and it seems fair and 
impartial, clear, pertinent and full. There need be no tim- 
idity concerning it. It will bear examination. In contem- 
plation of law, a lie is net infrequently indicative of guilt. 
A false account is suspicious. Mendacity is a cireumstance 
against the person who resorts to it. Guilt is false; inno- 
cence is generally truthful. The doctrine of the charge on 
this subject is sound. 

7. The jury had in their room a copy of the Code, but 
did not leok at it. To grant a new trial on this ground, 
would be to do as has not been done hitherto. 

8. Disqualification is not to be considered as following 
upon loose remarks made by a juror in bare jest. Explana- 
tion after trial, showing that the juror was impartial, will 
be enough. 

9. Evidence, though circumstantial, sufficient. This is 
all that need be said. 

Judgment affirmed. 


JoNES vs. JOHNSON. 


1. Before levy upon property in a house and lot, indivisible and of 
great value, to pay city taxes, the marshai of the city should ex- 
haust smaller and less valuable parcels assessed by the city at more 
than enough to pay double the tax fi. fa. levied ; but if the sale be 





JANUARY TERM, 1878. 261 


Jones vs. Johnson, 


postponed at the instance of, and assented to by, the defendant in fi. 
fa., she cannot attack the levy as excessive. 

2. The purchaser at such sale, if the property be redeemed within the 
time prescribed by law, or offered to be redeemed, does not acquire 
such title as will give him the rents, issues and profits, but the law 
of the city fixes his indemnity at the payment back of the purchase 
money and interest with 10 per cent. premium, 

. Large discretion is vested in the chancellor in granting injunctions 
and appointing receivers, and unless some principle of substantial 
equity has been violated, this court will not control his discretion in 
such interlocutory orders unless clearly abused. 


Tax. Levy and sale. Injunction and receiver. Before 
Judge Bucuanan. Coweta County. At Chambers. De- 
cember 18, 1877. 


Reported in the opinion. 


T. P. Wxstmoreanp, for plaintiff in error. 


GartTrRELL & Wriaat, for defendant. 
Jackson, Judge. 


This bill was filed to restrain Jones from the further con- 
sumption and collection of the rents of certain property 
which he bought at a tax sale in the city of Atlanta under 
a fi. fa. against Mrs. Johnson for taxes on said property, and 
it also prayed the appointment of a receiver. The chancel- 
lor granted the restraining order and appointed a receiver, 
and error is assigned thereon. 

The sum of the facts is about this: The property known 
as the American hotel, worth many thousand dollars, was 
levied on under the fi. fa. for taxes amounting to two or 
three hundred dollars. There were two other city lots as- 
sessed at twenty-three hundred dollars, but this property 
was levied on and those lots left untouched. Jones bought 
the property levied on at the price of four hundred and 
sixty-four dollars and thirty-tour cents. Within one year 
Mrs. Johnson brought this bill to redeem the property, offer- 
ing to pay the $464.34 paid by Jones for it, less the rents he 
had received. 
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The chancellor ruled that on her payment of the balance 
of the $464.34, with ten per cent. premium, the injunction 
should issue, and that a receiver be appointed to take charge 
of the rents until the hearing. 

Two legal questions are made, first, was the levy right 
and the sale goud under it, or was the levy excessive? It 
seems that the other lots were ample to pay the tax accord- 
ing to the city assessment ; but as the complainant assented 
to the sale on condition that it was postponed, which was 
done at her instance, she is estopped from making complaint 
that the levy was excessive. 

The second question is, to whom should the rents go, to 
the purchaser at the tax-sale or to the owner, after she has 
redeemed the land as allowed by law to do? 

The satute of the city gives to the owner twelve months 
within which to redeem, and prescribes the terms, that she 
shall pay back the purchase money and ten per cent. pre- 
mium with interest. That sum is the indemnity which the 
law gives to the purchaser, who gets an inchoate title sub- 
ject to redemption on those terms and with that remunera- 
tion to him. For a year he has no absolute title, but a de- 
feasible or conditional title only, and under it he is only en- 
titled to what the law—the statute—the ordinance—gives 
him, to-wit: his money paid out and legal interest and ten 
per cent. premium thereon. 

See Code, §898; Code of Atlanta, $548. 

There may be different lines of authority on this question 
in different states, Cependent on the statutes of those states. 
Under our own law and the Code of Atlanta, we think that 
the above is the correct ruling. 

Even if the legal questions were doubtful, we would af- 
firm the judgment, as it is merely interlocutory, and holds 
the case up until the final hearing, when the case will be fully 
tried on its merits. 

Judgment affirmed. 
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Where the defendant to an action on contract has filed his plea, and, at 
the trial term, it becomse necessary to amend, his agent or attorney 
at law may make the necessary affidavit to the proposed amendment 

if he then resides out of the county. 










Practice in the Superior Court. Attorney and client. 
Pleadings. Before Judge Bartierr. Greene Superior 
Court. March Term, 1877. 








Reported in the decision. 


Cotumsus Hxarp by J. A. Brtivps, for plaintiff in error. 







M. W. Lewis & Son, for defendant. 






Warner, Chief Justice. 






It appears from the bill of exceptions in this case, that 
the defendant filed a plea to the plaintiffs action, which was 
demurred to as being insufficient in law as a defense thereto, 
and before the judgment of the court was rendered thereon, 
the defendant offered to amend said plea by inserting therein 
what the court seemed to think was lacking, and proposed 
to show that the defendant then resided out of the county, 
and was sick, when the court held, that no person but the 
defendant himself could make the necessary affidavit to the 
amended plea, and struck the original plea, and entered judg- 
ment for the plaintiff. Whereupon the defendant ex- 
cepted. 

The question made in this case is whether, when a de- 
fendant who has filed his plea in a civil case founded on 
contract under the provisions of the 3449 section of the 
Code, and afterwards resides out of the county, his agent or 
attorney at law can make the necessary affidavit to an 
amended plea. 

In our judgment he may do so—the amended plea is as 
much within the reason and spirit of the statute as the ori- 
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ginal plea, especially when the original plea is so defective 
as to authorize the court to strike it. 
Let the judgment of the court below be reversed. 


Norzet et al. vs. Tue State or Grorata. 
[This case was argued at the last term and the decision reserved.] 


1. Simple larceny from a vessel, in plundering or stealing therefrom un- 
der section 4408 of the Code, is complete when a box of shoes is bro- 
ken open and the shoes taken out of it and concealed in the vessel, 
though not carried out of the vessel. 

. To ascertain whether a particular part of a charge excepted to as 
expressing an opinion on the facts, is fairly liable to such exception, 
the whole charge, written and in the record, may be considered; and 
if from the entire charge it appears that a white man and colored 
man being charged and tried together, the object of the judge was 
to warn the jury not to find the colored man guilty unless they be- 
lieved from the evidence that ‘‘he acted freely and willingly, and 
in full accord with the white man, and was really guilty along with 
the white man,” the law in respect to the white man’s guilt or inno- 
cence having been fully and fairly given in other portions of the 
charge—such words as those marked extracted and which were ex- 
cepted to, thus explained by other parts of the charge, are unexcep- 
tionable. 

. The court should not give in charge a request unless. there be evi- 
dence to support it. This verdict is fully sustained by evidence and 
law. 


Criminal law. Charge of court. New trial. Before 
Judge Tompkins. Chatham Superior Court. May Term, 
1877. 


Reported in the opinion. 


L. H. peMonrmotimw; P. M. & R. W. Russert; THomas 
J. Suerratt, for plaintiff in error. 


A. B. Srru, solicitor general, for the state. 








JANUARY TERM, 1878. 


Nutzel et al. vs. The State. 







Jackson, Judge. 










These defendants, one a white man and the other a black 
man, were indicted and tried for simple larceny in stealing 
certain shoes out of a steamer lying in the Savannah river, 
under section 4408 of the Code. They were found guilty, 
and made a motion fora new trial on various grounds therein 
alleged ; it was overruled on all and they excepted. 

The facts are that they were caught in the act of breaking 
open a box of shoes in the hold of the vessel where they had 
no business. One pair was found in Nutzel’s room and sev- 
eral on the person, under the shirt of Dunham, being ladies’ 
gaiters. When caught in the act Nutzel said he had told 
Dunham, the negro, to break open the box, and begged the 
person who detected them not to tell it. 

The evidence of the larceny is complete. 

1. The motion for a new trial is based on these grounds: 
First, because the court charged that in making out the of- 
fense it was not necessary to prove that the goods were ac- 
tually taken and carried away from the vessel. This charge 
was noterroneous. The offense issimple larceny, and the 
Code, section 4408, defines this sort of larceny. “ Plunder- 
ing or stealing any article of value from a vessel in distress, 
or from a wreck, or any other vessel, boat or water-craft 
within the jurisdictional limits of this state, is simple lar- 
eeny,” declares that section. So that the question was, did 
these employees of the steamer, for employees they were, 
plunde: or steal from this ship. The proof is, that they 
broke a box open and took out of it the shoes, hiding them. 
We think that the theft was complete without taking the 
goods out of the vessel. The crime is simple larceny, and 
the asportation is complete when they took the shoes out of 
the box and hid them. 

The next ground is to the same effect and is ruled above. 

2. The next is that the court charged, “ you can look to 
the evidence and see if the colored man was forced to open 
the box by the white man, Nutzel, or if he acted freely and 
willingly and in full accord with the white man, and be re- 
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ally guilty along with the white man.” Taken in connec- 
tion with the other parts of the charge, all of which is in the 
record, we see no error here. The court had fully charged 
the law as to each defendant with reasonable doubt added, 
and simply said in effect, you must see to it that both are 
guilty, that both acted voluntarily. There was no pretense 
that the white man had not acted voluntarily in all he had 
done. The court said see to it that the negro was not under 
coercion. 

Taken in connection with the whole charge, we do not 
think that it amounts to an expression of opinion on the 
facts. 

3. The next ground applies to the negro, and is to the 
effect that the court refused to charge that if Nutzel had 
authority over him and he obeyed orders simply, he was not 
guilty. The court declined to give it because there was no 
proof that Nutzel did have authority over him. 

The verdict is sustained by law and evidence. 

Judgment affirmed. 


Werrter vs. CAMPBELL. 
(This case was argued at the last term and the decision reserved. ] 


1, The jurisdiction of justices of the peace to abate nuisances extends 
to all such as are detrimental to the citizens in general other than 
those specially excepted. 

2. The verdict is supported by the testimony. 


Certiorart. Nuisance. Jurisdiction. Before Judge Tomp- 
Kins. At Chambers. Chatham County. February 3, 1877. 


Campbell filed his petition to abate a nuisance alleged to 
be caused by Wetter. The body of the declaration was as 
follows : . 

“The said Augustus P. Wetter has erected a certain dam, 
which has caused a backing ot the waters of said Deep Creek 
in and upon the lands of your petitioner, causing said lands 
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to be overflowed to the depth of four or five feet, destroying 
the growing crops of rice, and preventing further cultivation, 
tending to the immediate annoyance of the citizens in gene- 
ral, and working hurt, damage and inconvenience to your 
petitioner.” 

The proceedings to try the question of the existence of 
the nuisance were had under section 4094 of the Code. At 
the hearing, defendant moved to dismiss the case on the 
ground that the allegations did not bring it within $4094, 
and the justices had no jurisdiction thereof. The motion 
was overruled. 

For the other facts of this case see the decision. 


Joun M. Gurrarp, for plaintiff in error. 


P. W. Metprm, for defendant. 
Warner, Chief Justice. 


This case came before the court below on a certiorari to 
the proceedings had before two justices of the peace to abate 
an alleged nuisance under the provisions of the 4094th sec- 
tion of the Code. On the trial of the case the jury found 
a verdict in favor of the plaintiff. The defendant filed his 
petition for certiorard, alleging that certain specified errors 
were committed on the trial before the justices, which was 
sanctioned and came on to be heard in the superior court, 
when the judgment of the justices was sustained, and the 
certiorari dismissed. Whereupon the plaintiff in certiorari 
excepted. 

The nuisance complained of was the erection of a dam by 
the defendant across “ Deep Creek,” in the county of Bryan, 
whereby the water in rainy weather was made to flow back 
upon the land of the plaintiff and others, located at a place 
known as “ Port Royal,” in said county, causing said lands 
to be overflowed to the depth of four or five feet, destroy- 
ing the growing crops of rice, and preventing further culti- 
vation, and tending to the immediate annoyance of the citi- 

17 
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zens in general, and working hurt, damage, and inconven 
ience to the plaintiff. The errors complained of here are 
that the court erred in deciding that the justices had juris- 
diction to abate the alleged nuisance under the 4094th see- 
tion of the Code, in dismissing the certiorari, and holding 
that the evidence before the justices made out a case of nui- 
sance against the defendant. 

1, 2. The 3000th section of the Code declares, that “a 
nuisance is anything that worketh hurt, inconvenience, or 
damage to another; and the fact that the act done may 
otherwise be lawful, does not keep it from being a nuisance.” 
It appears from the evidence in the record, that the plaintiff 
and others(who are colored people) purchased their lands at 
Port Royal, which were suitable for the cultivation of rice, 
before the defendant erected the dam complained of ; that 
before its erection, the back-water did not injure their land, 
but now it affects all of them. In view of the evidence con- 
tained in the record, the justices of the peace had jurisdic- 
tion to abate the nuisance complained of upon the verdict of 
twelve freeholders of the county as provided by the 4094th 
section of the Code. Whether the erection of the dam by 
the defendant did work hurt, inconvenience, or damage to 
the plaintiff and the other land-owners at Port Royal, by 
causing the water to flow back upon their land, was a ques- 
tion for the jury under the evidence, as well as the effect 
produced by the plaintiff's clearing out the canal or water 
course before the dam was built. There is sufficient evi- 
dence in the record to sustain the verdict of the jury, there- 
fore there was no error in dismissing the certiorard. 

Let the judgment of the court below be affirmed. 


Tue Srate or Groraia vs. Toe ATLANTIC AND GutF Rat.- 
ROAD CoMPANY. 


[This case was argued at the last term and decision reserved.] 


1. The Savannah and Albany Railroad Company and the Atlantic and 
Gulf Railroad Company having been chartered prior to the adop- 
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tion of the Code, the former in 1847 for thirty years only, the latter 
in 1856 without limit as to duration, and the consolidation of the two, 
upon such terms and conditions as might be agreed upon by their 
directors and ratified by a majority of their stockholders, having 
been authorized by an act of the general assembly passed in 1863, 
(after the Code went into effect) which act declared that ‘the said 
railroad companies, when so consolidated, shall be known as ‘“‘ The 
Atlantic and Gulf Railroad Company ;” that nothing herein con- 
tained shall relieve or discharge either of said companies from any 
contract heretofore entered into by either, but this company shall be 
liable on the same; that the stockholders of said consolidated rail- 
road companies, by such corporate name and in such corporate ca- 
pacity, are made capable in law to have, purchase and enjoy such 
real and personal estate, goods and effects, as may be necessary and 
proper to carry out the objects herein specified, and to secure the full 
enjoyment of all the rights herein and hereby granted, and by said 
name to sue and be sued, plead and be impleaded in any court 
of competent jurisdiction, to have and use a common seal, and the 
same to alter at pleasure, and to make, ordain and establish such 
rules, by-laws and regulations as shall seem necessary and convenient 
for the government and protection of said corporation, the same 
not being contrary to the constitution and laws of this state, and 
generally to do and perform and execute all such acts, matters and 
things as may appertain to corporations of like character ; and that 
the several immunities, franchises and privileges granted to the 
said Savannah, Albany and Gulf Railroad Company, and the At- 
lantic and Gulf Railroad Company, by their original charters and 
the amendments thereof, and the liabilities therein imposed, shall 
continue in force, except so far as they may be inconsistent with 
this act of consolidation :” 

Held, that when the consolidation took place in pursuance of the act 
of 1863, a new corporate being came into existence, and whatever 
of the property of the former companies passed to it, as well as 
whatever property it subsequently acquired, became subject to the 
general taxing power of the legislature, irrespective of any conces- 
sion or limit cf the power which the charters of the former compa- 
nies contained, there being in the new charter no express negative 
upon the right of the state to ‘‘ withdraw the franchise,” or to 
“change, modify or destroy” the corporation. 

. The case of the Central R. R. & B. Co., vs. The State, 54 Ga., 401, 
until adjudged to be erroneous, was sufficient to rule the present 
case; but since the reversal of the judgment in that case by the 
supreme court of the United States, a closer comparison of the legis- 
lation involved in the two cases becomes important; and, on such 
comparison, it is apparent that the legislative purpose to create a 
new corporation is not, in this instance, doubtful; whereas, in the 
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former, as determined by the court of last resort (2 Otto, 143), the 
purpose did not exist. 


Constitutional law. Corperations. Railroads. Tax. Be- 
fore Judge Prrepries. Fulton Superior Court. October 
Term, 1876. 


Reported in the opinion. 


R. N. Exy, attorney general ; Rosert Toomss, for plain- 
tiff in error. 


Harrrmert & CuisHotm; Rosert Fauuieant, for de- 
fendant. 


Brecktey, Judge. 


The Code of Georgia went into effect on the first of Jan- 
uary, 1863. In section 1651, it declares that “Persons are 
either natural or artificial. The latter are the creatures of 
the law, and except so far as the law forbids it, subject to 
be changed, modified or destroyed, at the will of their crea- 
tor; they are called corporations.” 

And in section 1682, it declares that, “ In all cases of pri- 
vate charters hereafter granted, the state reserves the right 
to withdraw the franchise, unless such right is expressly 
negatived in the charter.” As construed by this court in 
54 Ga., 401, these provisions reserve to the state the power 
to modify, as well as the power to destroy—the power to 
maim, so to speak, as well as the power to kill; and a cor- 
poration preferring death to mutilation, has the resource of 
suicide ; that is, it may surrender its charter. “ A corpora- 
tion may be dissolved by a voluntary surrender of its fran- 
chises to the state.” Code, §1686. “ Private corporations 
heretofore created without the reservation of the right of 
dissolution, and where individual rights have become vested, 
are not subject to dissolution at the will of the state.” Code, 
§1683. In the year 1847, the Savannah and Albany Rail- 
road Company was chartered for the term of thirty years. 
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Its name was subsequently changed to “The Savannah, 
Albany and Gulf Railroad Company.” In the year 1856, 
the Atlantic and Gulf Railroad Company was chartered 
without limit as to duration. Each company organized, con- 
structed its road prior to 1860, acquired property, con- 
tracted debts, etc. In neither charter was any limitation or 
restriction upon the power of taxation, further than resulted 
from the following provisions, taken in connection with the 
charters of other companies: The provision in the charter 
of 1847 was as follows: “They are hereby invested with 
all the rights, privileges and immunities which by the laws 
of Georgia are held and enjoyed by any other incorporated 
railroad company or companies, subject to the restrictions 
connectcd with and necessarily consequent upon such rights, 
privileges and immunities, for the purposes hereinafter 
specified.” The provision in the charter of 1856 was as fol- 
lows: “ And all the privileges, immunities and exemptions 
granted to the Central Railroad and Banking Company, and 
the Georgia Railroad and Banking Company, or either of 
them, by the acts incorporating said companies, and the 
several acts amendatory thereof, are hereby granted to the 
said Atlantic and Gulf Railroad Company, so far as the same 
can be made applicable to the said Atlantic and Gulf Rail- 
road Company.” The charters of the Central Railroad and 
Banking Company and of the Georgia Railroad and Bank- 
ing Company, were both of older date than the above men- 
tioned charter of 1847, and in each of them taxation was 
limited to one-half of one per cent. on the net annual in- 
come of the company. Perhaps there were other compa- 
nies as favorably situated in respect to taxation, but none 
were more so. There was no general law of the state fix- 
ing any limit whatever to the taxing power. In April, 
1863, after the Code took effect, an act was passed by the 
general assembly authorizing the Savannah, Albany and 
Gulf Railroad Company and the Atlantic and Gulf Rail- 
road Company to consolidate their stocks upon such terms 
and conditions as might be agreed upon by their directors 
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and ratified by a majority of their stockholders, and declar- 
ing that “ The said railroad companies, when so consolidated, 
shall be known as the ‘ Atlantic and Gulf Railroad Compa- 
ny”; that nothing herein contained shall relieve or dis- 
charge either of said companies from any contract hereto- 
fore entered into by either, but this company should be 
liable on the same ; that the stockholders of said railroad 
companies, by such corporate name and in such corporate 
capacity, are made capable in law to have, purchase and en- 
joy such real and personal estate, goods and effects, as may 
be necessary and proper to carry out the objects herein 
specified, and to secure the full enjoyment of all the rights 
herein and hereby granted ; and by said name to sue and be 
sued, and plead and be impleaded in any court of competent 
jurisdiction, to have and use a common seal, and the same to 
alter at pleasure, and to make, ordain and establish such rules, 
by-laws and regulations as shall seem necessary and conve- 
nient for the government and protection of said corporation, 
the same not being contrary to the constitution and laws of 
this state, and generally to do and perform and execute all 
such acts, matters and things as may pertain to corporations 
of like character ; and that the several immunities, franchises 
and privileges granted to the said Savannah, Albany and 
Gulf Railroad Company, and the Atlantic and Gulf Rail- 
road Company, by their original charters and the amend- 
ments thereof, and the liabilities therein imposed, shall con- 
tinue in force, except so far as they may be inconsistent 
with this act of consolidation,” ete. See acts of 1862-3, 
p-233. The consolidation took place in pursuance of the 
act, and was completed in June, 1863. Insettling the terms 
of consolidation, there was no requirement that new scrip 
should be issued. Each stockholder continued to hold his 
original scrip. Both companies had the same president, 
treasurer and other officers, and all of them continued after 
consolidation. Previous to 1874, the state collected no tax 
from the consolidated company or either of the original 
companies. They have never made or paid a dividend, and 
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have always claimed that they never made a net income. 
In February, 1874, the general assembly passed an act enti- 
tled “ An act to amend the tax laws of this state, so far as 
the same relate to railroad companies, and to define the lia- 
bilities of such companies to taxation, and to repeal so much 
of the charters of such companies respectively as may con- 
flict with the provisions of this act.” The act required 
from each company an annual return to the comptroller 
general of the value of its property, without deducting in- 
debtedness, each class or species of property to be separately 
named and valued, to be taxed as other property of the 
people of the state. It als» required the railroad compa- 
nies to pay the tax assessed upon them, and it repealed con- 
flicting laws. Provision was made for contesting the tax by 
affidavit of illegality. In pursuance of the act, an assessment 
was made upon the Atlantic and Gulf Railroad Company, 
and an affidavit of illegality being interposed, the same was 
overruled. That judgment was affirmed by the supreme 
court, 55 Ga., 312. The next year another assessment was 
made, and a like affidavit of illegality was sustained, the 
supreme court of the United States having in the meantime 
decided the Central Railroad and Banking Company ve, 
Georgia, reported in 92 U. S., 665. The present writ of 
error is brought by the state to reverse the judgment of 
the superior court sustaining this latter affidavit of illegality. 
The tax now in question is imposed upon the railroad and 
appurtenances in which the capital of the two original com- 
panies was invested, and the amount far exceeds one-half of 
one per centum onthe net annual income. The general 
question for decision is, whether the act of 1874 vivlates 
the constitution of the United States by impairing the 
obligation of the contract between the state and the con- 
solidated company. The determination of that qeestion 
depends, however, on two others, the first of which is, 
whether the Atlantic and Gulf Railroad Company, as now 
existing, was chartered by the act of April, 1863; and 
the second is, whether (if it was) the act itself contains 
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any express negative upon the right of the state to repeal 
or modify the charter. 

If the consolidated company had borne a different name 
from that of either of the original companies, it would 
probably have been recognized at once as a new creature; 
but bearing the same name as one of them, a sort of puzzle is 
preseuted. Have we the same old corporation, or a new one 
with the old name? The name is suggestive, but not deci- 
sive; for, to be a person, a name is not enough, there must 
be life. Though corporate life is a pure fiction, as is the 
whole corporate entity, yet the law in its powerful imagin- 
ation (for the law is a great poet) intensifies the fiction into 
reality. In contemplation of law, life is no less essential to 
artificial persons than to natural persons. Bodies corporate 
are not dead bodies, but living persons. When they die 
they are annihilated. Among artificial persons there is no 
resurrection from the dead; so that a new life always sup- 
poses a new person. In endeavoring to establish the iden- 
tity of a corporation, the real problem, then, is one concern- 
ing life, not a mere question about names. It is certain that 
before consolidation there were two corporate lives, and that 
since, there has been but one. The possible modes of this 
numerical change are only three; in one of them it must 
have taken place. I give to each of them such appellation 
as seems to me appropriate, without being sure that it is the 
best that could be chosen. First, by merger, or the extine- 
tion of one corporation, and the absorption of its stock, 
assets, etc., by the other. Examples of this mode may be 
seen in 30 Penn., 46; 15 Wallace, 460, and 92 U.S., 665. 
Second, by coalescence, or the vital union of the two cor- 
porations, neither being extinguished, but their existence 
becoming joint and ceasing to be several. There may be 
examples of this mode, but Iam unable now to cite any. 
Third, by vital succession, or the extinction of both original 
corporations and the creation of a new one. Examples of 
this mode are furnished in 10 Howard, 376; 16 Ind., 172; 
1 Wall., 40; 18 /d., 206; 26 Ohio, 86, and 95, U. &., 
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319. Merger may be compared to extinguishing one of two 
lighted torches, and combining its materials with the other. 
Coalescence may be compared to putting two burning 
torches together, and leaving them to shine as a single light. 
Succession may be compared to extinguishing both torches 
in the moment of uniting’ them, and instantly relighting 
them, as one, with new fire. A case of vital succession, 
or new creation, occurs whenever the consolidated com- 
pany is ¢ncorporated, no matter whether the powers con- 
ferred be those which were enjoyed by the prior com- 
panies under their respective charters, or powers alto- 
gether different. When the new corporate being comes 
into existence, it is without capacity to take by mere trans- 
mission from its predecessors; it can take only by grant, 
and the instrument of grant is ¢¢s charter. What now con- 
stitutes a part of its charter may have been heretofore the 
charters of other companies, but that will not carry the date 
of its charter back to a period anterior to its own creation. 
It is impossible that the charter of a corporation can be 
older than the act of incorporation to which it owes its ex- 
istence. It cannot be doubted that the act of April, 1863, 
is an act of incorporation. It declares that the “ stockhold- 
ers of said railroad companies, by such corporate name and 
in such corporate capacity, are made capable in law to have, 
purchase and enjoy such real and personal estate, goods and 
effects, as may be necessary and proper to carry out the ob- 
jects herein specified, and to secure the full enjoyment of 
all the rights herein and hereby granted ; and by said name 
to sue and be sued, and plead and be impleaded, in any 
court of competent jurisdiction ; to have and use a common 
seal, and the same to alter at pleasure, and to make, ordain 
and establish such rules, by-laws and regulations as shall 
seem necessary and convenient for the government and pro- 
tection of said corporation,” ete. It was competent for the 
legislature to have provided for consolidation by merger or 
by coalescence, but the method adopted was neither, but the 
very different method of vital succession—the creation of 
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new corporate life. The consolidation was accomplished in 
that mode, if it was accomplished at all, and the original 
companies voluntarily went out of existence. 

It is not necessary to consider here any qualified existence 
for the purpose of responding to the claims of creditors. 
40 Ga., 706. The act of April, 1863, declares “that noth- 
ing herein contained shall relieve or discharge either of said 
companies from any contract heretofore entered into by 
either, but thzs company shall be liable on the same.” An- 
other provision of the act is, “that the several immunities, 
franchises and privileges granted to the said Savannah, Al- 
bany and Gulf Railroad Company, and the Atlantic and 
Gulf Railroad Company, by their original charters and the 
amendments thereof, and the liabilities therein imposed, shall 
continue in force, except so far as they may be inconsistent 
with this act of consolidation.” The meaning of this latter 
provision is, that the immunities, franchises and privileges 
referred to shall be vested in the new company, and that 
upon it shall rest the same liabilies as were imposed upon 
the original companies by their respective charters and the 
amendments thereto. In other words, the charters of the 
original companies and the amendments thereto, are made 
the measure of the charter immunities, franchises, privileges 
and liabilities of the consolidated company. Thus the At- 
lantic and Gulf Railroad Company of 1863 had granted to 
it whatever was granted to the Atlantic and Gulf Railroad 
Oompany of 1856, and whatever was granted to the Savan- 
nah, Albany and Gulf Railroad Company. Let it be con- 
ceded that one of the immunities so granted in 1863 to the 
present company was exemption from taxation beyond one- 
half of one per cent. on net income, what is the result ? 
The grant was qualified by the general provisions of the 
Code, and could be withdrawn unless the right to withdraw 
was denied by an express negative in the act making the 
grant. It is obvious that no such denial is contained in the 
act. There are no negative words whatever, the words 
being “that the several immunities, franchises and privi- 














JANUARY TERM, 1878. 277 


Scofield vs. Gaskill e¢ al. 





leges shall continue in force, except so far as they 
may be inconsistent with this act of consolidation.” Con- 
tinue in force how long? The Code furnishes the answer: 
until it shall be the will of the state to change, modify or 
destroy the corporation, or withdraw the franchise. The 
will of the state to modify the corporation, and withdraw 
the special franchise in respect to taxation, was expressed 
by the act of 1874, imposing the tax now in question. 

2. As was decided by this court in 55 @a., 312, the case of 
the Central Railroad and Banking Company vs. The State, 
54 Jb., 401, was sufficient to rule the question involved in 
the present case ; but the supreme court of the United States 
having held that in the act of the general assembly construed 
in 54 Ga., 401, there was no purpose to create a new corpo- 
ration, the decision now made is put on another ground, a 
ground that is tenable without stinting the submission that 
is due to that tribunal on a question of supreme law. We 
concede that this court erred in the decision reported in 54 
Ga., 401; but believe there was no error in the judgment 
which was improperly rested on that decision in 55 J6., 312, 
and we thus see our way consistently to the judgment which 
we now render. The reason given for the decision in 55 
Ga., 312, was incorrect, but the decision itself was free from 
error, and the superior court should have conformed to it. 
In the case of the Central Railroad and Banking Company, 
there was, as determined by the supreme court of the United 
States, no purpose to create a new corporation after the 
Code went into effect; whereas, in the present case, the pur- 
pose cannot be doubtful. 

Judgment reversed. 


ScoFIELp vs. GASKILL ef al. 


A security on an official bond, who aids the principal in the breach 
thereof, is not entitled to contribution from a_co-security for dama- 
ges consequential upon said breach. 
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Principal and surety. Before Judge Hittyer. Fulton 
Superior Court. October Term, 1877. 



































Reported in the opinion. 
D. F. & W. R. Hamnonp, for plaintiff in error. 
B. F. Assorr; Joun A. Wimpey, for defendants. 


Jackson, Judge. 





Varney A. Gaskill and Lewis Scofield were two of the 
securities on the bond of Foster Blodgett, for the due per- 
formance of all his official duties as superintendint of the 
Western and Atlantic Railroad, the property of the state, 
and at that time under the management of the state. Blodgett 
sold some iron to Scofield at private sale, belonging to the 
road, and took his notes therefor, payable to Blodgett or 
bearer, which were discounted at bank by Blodgett, and the 
money not accounted for by Blodgett to the state, but made 
way with by him. Scofield paid the money to the state, 
and took control of the fi. fa. which the comptroller gen- 
eral, under the statute, had issued against Blodgett and the 
sureties on his bond, and had the same levied upon certain 
property of Gaskill, the co-security, which was claimed by 
C. B. Gaskill, for himself, and as next friend and agent of 
relatives of his, and a bill was filed in aid of this claim. 

The property was found not subject to the 7. fa. in the 
control of Scofield and pressed for his benefit ; a motion was 
made for a new trial by Scofield, the motion was overruled, 
and he excepted. 

The question is, was the property rightfully found not 
subject to the fi.fa. for Scofield’s benefit ¢ 

In the view which we take of the case, it is unnecessary 
to consider many points made in the record, as in our judg- 
ment one alone is conclusive of the issue. 

Section 1004 of the Code declares that “ whenever any 
iron, or any tackle or apparel may become useless to the 
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road, and the superintendent cannot have the same con- 
verted into new iron on reasonable terms, or for any other 
good reason, he shall sell the same at public outery, at what- 
ever point it may be most to the interest and convenience 
of the road, to the highest bidder, after giving at least 
thirty days notice of the time and place of said sale, witha ~ 
description of the property in a public gazette at Atlanta.” 
The next section, 1005, declares that “he may sell said 
property for cash or credit, as in his discretion it may be 
best for the state: Provided, that if on credit, it shall not 
be longer than twelve months, with note or bond and _per- 
sonal security thereto, payable to the governor and his sue- 
cessors in office, or bearer, which shall be deposited in the 
state treasury, and when collected to be part of the net 
earnings of the road.” Section 1007 enacts that “the su- 
perintendent shall keep a record of all such property sold, 
to whom sold, at what price, and on what terms, and shall 
embrace the same in his report to the governor.” 

The obligation of Blodgett was to do all this in the event 
that he sold the iron of the road ; and the obligation of Sco- 
field was, that he would see to it that Blodgett sold the iron 
in this way, and according to these directions laid down ex- 
‘ plicitly in the statute. The proof is, that Blodgett broke 
his bond in that he sold the iron when it was at Scofield’s mill 
to be converted into new iron on reasonable terms; in that 
he did not sell it at public outery, nor to the highest bidder ; 
in that he did not advertise it for thirty days, with a full 
description of the property, and in a public gazette in At- 
lanta; in that he did not take the note payable to the gov- 
ernor and his successors, but to himself, and did not deposit 
it in the state treasury, but discounted it in bank and appro- 
priated the proceeds to his own use; and the proof is, that 
Scofield, instead of discharging his obligation to see to it 
that Blodgett did these things, helped Blodgett break the 
bond by buying the iron from him himself, and giving him 
his notes at thirty days, payable to Blodgett instead of to 
the governor, and thus enabled Blodgett all the easier to 
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discount the paper, to appropriate the money, to make no 
record thereof, and to. violate his obligation to the state, 
which Scofield guaranteed that Blodgett would not do. 

Nor does it appear that the iron was useless, and could not 
be converted into good iron on reasonable terms. On the 
contrary, the iron was at the mill of Scofield, under contract 
to be re-rolled and made good and useful to the road, when- 
soever it should need it. 

So that the legal question made by the facts is this: Can 
a surety, who himself aided the principal in breaking the 
bond, which he had insured that his principal would not 
break, recover, in any form, contribution from a co-surety 
who was wholly innocent of participating in the breach 
which caused the default of the principal ? 

We cannot see a particle of law or equity in the claim. 
Scofield was particeps criminis in the breach of the bond. 
Blodgett broke it by his aid. If Scofield had held Blodgett 
to the contract for re-rolling the iron, then Blodgett could 
not have broken the bond by its unlawful sale. If Scofield 
had not bought the iron from Blodgett, the latter could not 
have readily found a purchaser for it, because the owners of 
such re-rolling mills as Scofield possessed, alone had use for 
such iron, and there was no other such millin Atlanta, where 
the iron was, but Scofield’s. 

However all that may be, it is clear that Scofield assisted 
Blodgett in the breach of the bond, that Gaskill was wholly 
innocent of any participation in this breach, and that there 
cannot be any principle of law or equity, or common sense 
and justice between man and man, which will entitle a guilty 
security to exact from an innocent security contribution for 
damage which resulted from his guilt in helping the com- 
mon principal break to the bond. 

The cases read by the able counsel in either of the two 
eases which turn on the same question, and which are relied 
upon by them in behalf of Scofield, do not, we think, apply 
to the facts of this transaction. In one of those cases the 
surety merely encouraged the principal to dissipate and 
gamble without participating therein and getting part of the 
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spoil ; and in the other, the sum of the decision is, thatZit 
cannot avail to discharge a surety who has expressly bound 
himself for a person’s doing certain things, unless it can be 
shown that the party taking the security has by his conduct, 
either prevented the things from being done, or connived 
at their omission, or enabled the person to do what he 
ought not to have done, or leave undone what he ought to 
have done, and that but for such conduct the omission or 
commission would not have happened.” See 1 White & Tu- 
dor’s Lead. Cases in Eq., 96; 3 Clark & Finelly, 542. 

Squaring this case by the principle extracted above, we 
think if it were applicable to a case of contribution between 
co-securities, that Scofield could not recover from Gaskill, 
because by his conduct he prevented Blodgett from doing 
what he ought to have done; or if he did not prevent him, 
he certainly connived at his omitting to do what he ought 
to have done, in advertising and selling the property at pub- 
lic outery, and he enabled Blodgett to do what he ought 
not to have done, that is, to take the note payable to him- 
self, for Scofield signed and gave Blodgett that note, and 
but for Scofield’s conduct in participating in the sale, 
Blodgett could not have done what he did do, nor could he 
well have omitted to do what he should have done. 

It would be inequitable and impolitic to allow a surety so 
acting, and bound up in the transaction which broke the 
bond, with his principal, after paying the damage which his 
own conduct was instrumental in causing, to recover from 
his co-sureties, who were innocent, their pro rata of the loss 
he sustained, and thus making them help him pay that loss 
which he, by his own violation of law, had incurred. 

For this reason, and on this ground, the judgment is af- 
firmed. 

































Peeptes, guardian, vs. Tur Brunswick anp AtBany Ratt- 
ROAD CoMPANY. 






(This case was argued at the last term and the decision reserved.] 


The declaration alleged that plaintiff was a passenger on} defendant’s 
road, having paid his fare from Alapaha ot Waycross ; that he was 
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in the usual passenger coach; that while thus situated and entitled 
to the care and protection of defendant, at an intermediate station, 
he was called out of the train by the conductor in charge thereof, 
who was defendant’s agent, and was beaten, bruised, etc. 

Held, that the failure to allege in express terms, that the agent acted 
‘in the prosecution and within the scope of his business,” was not 
a vital defect, and the court erred in dismissing the case on general 
demurrer. Aliter, had the injury been inflicted after the delivery 
of the plaintiff at his destination. 


Principal and agent. Railroads. Before Judge Har- 
ris. Coffee Superior Court. April Term, 1877. 


John D. Luke, the plaintiff, having been declared a luna- 
tic, Henry B. Peeples, his guardian, was made a party in 
his stead. ° 


Reported in the decision. 
D. H. Pops, by Z. D. Harrison, for plaintiff in error. 
Warren & Hosss; Goopyear & Harris, for defendant. 


Warner, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover damages for injuries sustained upon the following 
alleged statement of facts: that plaintiff was a passenger on 
defendant’s railroad from Alapaha to Waycross, having paid 
his full fare to the conductor of defendant’s railroad train from 
Alapaha to Waycross on defendant’s road, and being in the 
place assigned him as such passenger in defendant’s passenger 
coach, and whilst in the care and keeping of said defendant’s 
railroad company, and its said conductor, he was, at Pearson, 
a station on said road between Alapaha and Waycross, called 
out of said coach and.train, by I. E. Dart, the conductor of 
said train, in whose charge and under whose protection and 
care said train and your petitioner were, he, the said Dart, 
then and there being the agent of said company, and your 
petitioner was then and there, by the said Dart, he being 
conductor and agent as aforesaid, beaten, bruised, wounded 
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and injured in the most shameful and shocking manner, on 
his head, face and body, your petitioner then and there being 
in the care and keeping, and under the protection of the said 
Dart as conductor and agent of defendant’s train, as afore- 
said. The defendant demurred generally to the plaintiff's de- 
claration, on the ground that it was not liable to him for dam- 
ages on the allegations contained therein. The court sus- 
tained the demurrer and dismissed the plaintiff's case, where- 
upon the plaintiff excepted. 

The 2961st section of the Code declares that “every per- 
son shall be liable for torts committed by his wife, and for 
torts committed by his child, or servant by his command, 
or in the prosecution and within the scope of his business, 
whether the same be by negligence or voluntary.” 

Although the plaintiff does not allege in express terms 
in his declaration that the defendant’s agent, when he in- 
flicted the injury upon him, was in the prosecution and 
within the scope of its business, still the allegations con- 
tained therein are substantially to that effect, and can be 
amended inasmuch as there is sufficient in the declaration 
to amend by. The defendant’s conductor was in the prose- 
cution of its business and acting within the scope of its au- 
thority, when he was engaged in transporting the plaintiff 
as a passenger on its train from Alapaha to Waycross, and 
the plaintiff was entitled to the care and protection of the 
defendant’s conductor as such passenger until he arrived at 
the place of his destination. The injury complained of was 
done by the defendant’s conductor and agent, to the plain- 
tiff, as a passenger on its train en route between Alapaha 
and Waycross. 

If the defendant’s conductor had delivered the plaintiff 
as a passenger on its train at Waycross, the place of his des- 
tination, and had afterwards beaten him, the defendant 
would not have been liable therefor, but he called him out 
of the car when he was engaged in prosecuting the defend- 


ant’s business, and within the scope of its business in trans- 
18 
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porting him as a passenger on its train, and voluntarily beat 
him. In our judgment the court erred in sustaining the 
defendant’s demurrer and dismissing the plaintiff's case. 
See Gasway vs. Atlanta & W. P. R. R. Co., 58th Ga., 


Rep., 216. 
Let the judgment of the court below be reversed. 


Prain vs. Tue Strate or Grorot. 


. When several are charged together in the same indictment with the 


offense of assault with intent to murder, committed by throwing 
rocks and pieces of brick, and one of the accused is upon trial alone, 
evidence is admissible that he threw a rock or brickbat or both, 
though no concert or conspiracy between him and the other defend- 
ants is established. And the evidence is admissible, though the wit- 
ness cannot be certain whether the missiles thrown were rocks ex- 
clusively, or brickbats exclusively, or one of each. 


. All the defendants in the bill may be principals in the first degree. 


3. 


The indictment alleging that they all threw rocks and pieces of brick, 
it means that each threw with his own hands, or else by the hands 
of the others under such circumstances as would render the throw- 
ing done by them his act, in law, as well as their own act. 

Where the offense was not a simple assault, on any possible view of 
the evidence, no charge to the jury in respect to finding the prisoner 
guilty of a simple assault should be given. 


4. A sentence to imprisonment and labor for five years, cannot be 


é. 


deemed cruel and excessive, when the period might legally have been 
extended to ten years. 

In writing out and signing a sentence, during the same term of the 
court at which it was pronounced, the court may fix a period of im- 
prisonment and labor shorter than that designated in the oral sen- 
tence; and this may take place in the absence of the prisoner, being 
done for his benefit, and operating altogether in his favor. 


. That the prisoner, after his sentence was duly pronounced, but be- 


fore it was written out, signed and recorded, was sent away by the 
sheriff or jailer, on demand of the keeper of the penitentiary, was 
not the fault of the court, and furnished no reason for not mitigat- 
ing the sentence and having it spread upon the mirutes. 


Criminal law. Evidence. Principals. Charge of Court. 


Sentence. Practice in the Superior Court. Before Judge 
Unpverwoop. Polk Superior Court. August Term, 1877. 
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An indictment was found against Plain and others, the 
material portion of which was as follows: ‘*Charge and 
accuse Perry Plain, Young Prior and Foster Peck, of the 
county and state aforesaid, with the offense of assault with 
intent to murder, for that the said Perry Plain, Young 
Prior and Foster , in the county and state aforesaid, 
on December 25th, 1876, did then and there commit an as- 
sault, and with two large rocks and with two large pieces of 
brick, the same being a weapon likely to produce death, 
which they in their hands then and there held, in and upon 
one Samuel Talbot, in the peace of God and said state then 
and there being, did then and there, unlawfully, wilfully, 
feloniously and of malice aforethought, make an assault, and 
the said rocks and pieces of brick did then and there throw 
and hurl at and against him, the said Samuel Talbot, with 
intent him, the said Samuel Talbot, then and there unlaw- 
fully, wilfully, feloniously, and of his malice aforethought, 
to kill and murder, contrary,” ete. 

The defendants severed, and Plain was first placed on 
trial. He pleaded not guilty. A 

In the course of the trial, the state proposed to prove by 
E. F. Gibson, that, at the time and place alleged in the in- 
dictment, he saw the defendant have a rock or brickbat in 
his hand, and that he threw it at and struck Samuel Talbot. 
To this evidence the defendant objected on the following 
grounds: ist. That the witness could not testify disjunct- 
ively that it was a rock or brick ; that it must have been the 
weapon charged to have been used, and not one or the other 
of them. 2d. That the indictment did not state with suffi- 
cient certainty which one of the defendants had or threw 
the rock or brick ; that it did not charge that the defendant 
had it, or threw it at the prosecutor. 

The objection was overruled and the evidence admitted. 

The jury found the defendant guilty, and the court sen- 
tenced him orally to seven years in the penitentiary. A 
motion for new trial and in arrest of judgment was made, 
on the following grounds: 
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1st. Because the admission of testimony above stated was 
error. 

2d. Because the indictment does not charge which one of 
the three defendants was principal in the first degree—that 
is to say, who was the actual perpetrator of the offense ; and 
does not state who was principal in the second degree, or in 
what other character the other defendants acted, provided 
they took any part in said difficulty, it being impossible for 
all to have been principals, according to the facts charged. 

3. Because after charging the law as to assault with in- 
tent to murder, and as to assault and battery, the court 
failed to charge the circumstances under which the jury 
might find the defendant guilty of an assault. 

4. Because the punishment inflicted was cruel and ex- 
cessive. 

The sentence of seven years in the penitentiary was pro- 
nounced from the bench, in the presence of the defendant. 
Soon thereafter, before the sentence was written out, and 
before there was time to prepare the motion for a new 
trial and in arrest, the defendant was delivered by the 
jailer to the principal keeper of the penitentiary, on the 
demand of the latter. With this prompt delivery, 
the court had nothing to do. When the sentence was for- 
mally written out, in the absence of the defendant, the 
court reduced the term of imprisonment to five years. 

The motion for new trial and in arrest was overruled. 
Error was assigned upon each ground taken in the said mo- 
tion, and because the court erred in permitting the defend- 
ant to be delivered to the principal keeper of the peniten- 
tiary without written sentence, and in so short a time after 
he was convicted, and because the court erred in pronounc- 
ing the sentence, under which defendant is now in the 
penitentiary, in his absence. 


Tiwwe.t & Tuompson, for plaintiff in error. 


C. T. CLements, solicitor general, for the state. 
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Biecktey, Judge. 


1. An indictment against many is good against any one 
of them, without proof of concert or conspiracy, if the 
offense be such as that one could commit it alone. Assault 
with intent to murder is such an offense. Evidence was 
admissible that the prisoner then on trial threw a rock or a 
brickbat, or both. The doubt of the witness as to the char- 
acter of the missiles was no reason for excluding the evi- 
dence. The indictment covered both rocks and pieces of 
brick. The witness was within it, though he could not be 
certain whether there was a rock and a brickbat, or whether 
there were two rocks, or two brickbats, thrown. 

2. The indictment treated each defendant as a principal 
in the first degree, and there is nothing in the nature of the 
charge, or in the weapons used, or in the manner of using 
them, to render that relation impracticable. In alleging 
that each defendant threw rocks and pieces of brick, the in- 
dictment means that each threw with his own hands, or else 
by the hands of others, under such circumstances as would 
make the act of each the act of all. 36 Ga., 222. 

3. Onany possible view of the offense under the evidence, 
it was not a simple assault. Of course, then, the refusal of 
the court to charge on that grade of violence was not error. 
56 Ga., 408. 

4. The sentence might have gone up to ten years, but 
the humane tenderness of the judge restricted it to five 
years. The complaint of cruelty and excess is without the 
shadow of foundation, so far as we can see. 47 Ga., 297. 

5. After the sentence was orally pronounced in the pres. 
ence of the prisoner and his counsel, the court, in writing 
it out and having it recorded, mitigated it, so as to make 
the term of imprisonment and labor in the penitentiary 
shorter than that designated in the oral sentence. This was 
done in the prisoner’s absence; but it was a boon to him. 
Compare 28 @a., 235; 18 Wall., 163. 

6. The ministerial officer, whether sheriff or jailer, had 
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no right to send the prisoner away, before his sentence was 
written out and recorded, though he was demanded by the 
keeper of the penitentiary; but the court was in no way 
implicated in the irregularity, and the officer’s misconduct 
or inadvertance furnished no reason for not mitigating the 
sentence and having it spread upon the minutes of the 
court. 

For fear of misapprehension, we will add, that it is not 
a safe practice to take action in a criminal case without the 
accused and his counsel are both present. Even when a 
benefit is intended, the effect may not be altogether bene- 
ficent ; and no other eyes are so keen in discerning possible 
detriment, as those of the man who is to undergo punieh- 
ment, and the counsel who bears upon his conscience the 
weight of his client’s case. 
Judgment affirmed. 


PrircHarpD vs. JoHnson & CALHouN. 


A note for fertilizers was sued by the assignee thereof; it contained a 
stipulation attached to it that unless written notice was given the 
holder or his agent on the 1st of July, failure of consideration should 
not be pleaded ; a plea alleged that the agent had notice (verbal) repeat- 
edly during the year of the failure of the guano to show itself, and that 
he assured the defendant that it would yet prove valuable; that this 
information was given him from the last of May or during the year, 
and the assurances that the value and eventual worth of the guano 
would yet show themselves were repeated by the agent; but there 
was no allegation in the plea that the written notice was given on 
the 1st of July to anybody, yet the consideration had wholly failed, 
the guano being worthless. 

Held, that the court did right to strike the plea. 


Promissory notes. Notice. Contracts. Before Judge 
Hart. Spalding Superior Court. August Term, 1877. 





Reported in the opinion. 


Hunt & Jounson, for plaintiff in error. 
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Brox & Beexs, for defendants. 
Jackson, Judge. 


This case presents a single question. The court struck 
the plea of the defendant on demurrer, and, there being no 
other plea, awarded judgment for the plaintiffs. The strik- 
ing the plea is the error assigned. 

The suit was on a note for some sixty-seven dollars, ap- 
pealed from the justice court. The consideration of the 
note was a fertilizer furnished by R. T. Wilson & Oo., and 
appended to it there was a written agreement not to “ plead 
a failure of consideration on the note as described in this 
mortgage, unless I give the holders or their agents written 
notice of such failure on the first day of July, 1876.” 

The plea alleged that in the latter part of May or first of 
June the defendant went to see the agent of the parties or 
met him, and then and there gave him notice that the pre- 
tended guano had up to that time wholly failed to be of any 
benefit to defendant, and that the agent could come out and 
see for himself so that there should be no further trouble 
in regard to it, that from the time aforesaid on through the 
entire year he gave the agent notice repeatedly that the 
consideration of the guano had failed, and the agent, at the 
time aforesaid and at all subsequent times, informed defend- 
ant that he should not be troubled about the results of the 
guano, that the same, though slow in effect, would finally 
make itself extremely productive to defendant, but that this 
guano had proved to be wholly worthless. 

The suit was brought by Johnson & Calhoun, to whom 
the note and contract was duly assigned, the same being 
made uegotiable by assignment, and the plea above set out 
in substance was stricken in the contest between these plain- 
tiffs and the defendant. The plea is to be read most strictly 
against the pleader. So that there is no allegation of wrat- 
ten notice at all, and there is no allegation of any notice, 
written or verbal, on the 1st of July, which the contract re- 





290 SUPREME COURT OF GEORGIA. 


Pritchard rs. Johnson & Calhoun. 


quired from the defendant. It also appears that the agent 
never waived the notice in writing on the 1st of July, for 
the plea makes no averment of such waiver; but the alle- 
gation is that the agent assured the defendant that the guano 
was good, though slow, and would exhibit itself as good in 
due time. Even if the agent had waived the written notice 
required by the contract on the 1st of July, it may well be 
questioned whether it came within the scope of his author- 
ity; an agent to receive a written notice for his principal 
being quite different from an agent appointed generally to 
manage the business of the principal. But in this case the 
allegation is merely to the effect that the agent lulled the 
defendant into security by assuring him that the guano 
would yet prove to be good, which he certainly had no 
authority to do, even from the payees of the note—much 
less from the assignees for value of the note, the present 
plaintiffs. 

The defendant having solemnly and deliberately agreed 
not to make the defense of failure of consideration of the 
note unless written notice thereof was given on the Ist of 
July, and having given no good reason in his plea why the 
notice he stipulated to give was not given on the day set for 
it, it follows that the defense set up in the plea was not 
good, and that the plea was properly stricken. 

The holders of this paper had a right to the notice to 
them, or to their agent to be sent to them, in writing on the 
Ist of July, in order that they might prepare to rebut the 
defense which might be made that the fertilizer was value- 
less. It was a reasonable contract. By the 1st of July the 
manure would tell on the crop, and if the party meant to 
defend the case and dispute the value of the fertilizer he 
had time to test it, and having time to do so, he ought to 
have given notice, according to contract, if he found the 
manure to be worthless. 

Judgment affirmed. 
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Haycoop vs. Tue Georata Banxine & Truse Company. 


An order of the superior court continuing a case with leave to amend 
the pleadings, is not such a final judgment as will authorize a writ 


of error to this court. 

Practice in the Supreme Court. January Term, 1878. 
Reported in the decision. 

E. A. Aneter; Avex. C. Kina, for plaintiff in error. 
Joun D. Cunntncuam; Geo. C. Spann, for defendant. 


Warner, Chief Justice. 


This was a case of garnishment instituted in the court 
below, and brought upto this court by writ of error. When 
the case was called here the defendant in garnishment made 
a motion to dismiss it, on the ground that it did not appear 
from the record that any judgment had been rendered in 


the court below, which this court could either affirm or re- 
verse, and that the case was still pending in that court. The 
presiding judge certified “that the announcement was made 
by him that the motion docket on which tle case was en- 
tered had been closed for the term, and that counsel inter- 
ested in cases on that docket need not attend further. Af- 
terwards the plaintiffs counsel asked the court to take up 
the case in the absence of the defendant’s leading counsel; 
who was sent for, and on coming into court, stated in his 
place that there was really no indebtedness on the part of 
the garnishee, that he was dono fide defending, and desired 
time to make the answer of the garnishee more full and as 
it was intended to have been, and as there was no jury to 
try a traverse of the answer, the juries having been dis- 
charged, the court, in the exercise of its discretion in favor 
of justice, continued the case, with leave to amend the 
garnishee’s answer. 

The case is still pending in the court below, and the writ 
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of error must be dismissed ; Code, 4250. Whereupon the 
plaintiff asked leave to withdraw the writ of error, which 
was granted. 


Brompy e¢ al. vs. Barnarp, agent. 
[J ackson, Judge, was providentially prevented from presiding in this case. ] 


. Continuance to establish a defense that was not good in law on the 
face of the record, was properly denied, even if the denial was rested 
on the insufficiency of the showing as tu extrinsic facts, and if the 
showing, in that respect, was not without some strength. 

. When the object of a bond is to have certain property forthcoming 
to answer for a certain debt, and by the condition, the obligors un- 
dertake to preserve the property and produce it on demand, or pay 
the debt, they must do one or the other, though which they will do 
is at their election. If they produce a part of the property (for the 
purpose of being sold and applied to the debt,) and consume the 
residue, the proceeds of so much as is produced by them and accept- 
ed by the ubligee, will go in reduction of the debt, and the balance 
of the debt will be the measure of recovery in a suit on the bond. 

. The acceptance by the obligee of the part produced, is no election 
by him to measure his recovery by the value of the residue, rather 
than by the balance of the debt. 

. Where the amount of the debt and the quantity of the property are 
both set forth in the condition of the bond, parol evidence to vary 
the condition as to either, is not admissible, in the ene of proper 
allegations of fraud, accident or mistake, 


Continuance. Bond. Evidence. Contracts. Before 
Judge Riczr. Clarke Superior Court. August Term, 1877. 


Barnard, as agent of the Georgia Railroad, brought com- 
plaint against Bramby and Hunnicut, on a bond the condi- 
tion of which was as follows: 

“The condition of this bond is such, that whereas the 
said Barnard, agent as aforesaid, has delivered to the said 
Brumby certain twenty-seven car-loads of tan-bark to be 
hauled to the premises of the said Brumby, and there stowed 
safely and free of charge or expense to the said Ga. R. R. 
& Bg Co. Now should the said Brumby safely and faith- 
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fully store said twenty-seven cars of tan-bark, holding the 
same solely and exclusively subject to the order of the said 
Barnard, agent as aforesaid, and keeping the same amply 
covered by a policy of fire insurance, and promptly and 
without let or hindrance, deliver the said bark on the order 
of the said Barnard, agent as aforesaid, to whomsoever the 
said bark may be sold by the Ga. R.R. & B’g Co., to realize 
freight charges on said bark, or should the said Brumby 
pay, or cause to be paid, to the said Barnard, agent as afore- 
said, the sum of $1004.50, the amount due for freight on 
said bark, then this bond is null, ete.” 

The defendant pleaded the general issue, that Hunnicut 
was security only, and had no other connection with the 
case, and that the bond sued on was given only to secure the 
railroad in the payment of certain freight on tan-bark due 
by him to it, which he admits to be $350.00, but denies to 
be any more. Hunnicut pleaded part performance, in this 
that Brumby delivered to plaintiff enough of the bark to pro- 
duce $376.00 in March, 1876 ; that by accepting this bark, 
plaintiff waived all right under the bond to claim the pen- 
alty as liquidated damages, and can now only recover the 
value of the bark not so delivered. 

When the case was called for trial the defendants moved 
for a continuance on account of the absence of the defend- 
ant, Brumby. It was shown that he was suffering from 
nervous debility and general bad health resulting from over- 
work, and had, under the advice of his physician, gone to 
the mountains for recreation, trout fishing, etc. 

The motion was overruled. 

On motion of the plaintiff all of the pleas were stricken 
except that of the general issue. 

Barnard testified as follows: Delivered to Brumby 
twenty-seven carloads of bark under the bond. Some of 
the cars were badly loaded, not full. A full car-load of 
bark is about eight cords. Demanded frequently the money 
or the bark. Only a portion of the bark was returned, 
which, after a month’s advertisement, was sold at public 
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outery for $376.00, Brumby being the purchaser. This 
amount was entered as a credit on the bond. Brumby told 
witness that he had used about seventy cords of the bark. 

No other evidence being introduced, the court charged 
the jury and they found for the plaintiff $628.50. 

The defendants moved for a new trial, because the court 
erred in overruling the motion for a continuance, in striking 
the pleas, and in charging the jury that if Brumby did not 
deliver the bark when demanded by plaintiff, then the de- 
fendants are liable for $1004.50 mentioned in the condition 
of the bond ; that if a portion of the bark only was deliv- 
ered to the plaintiff, then the defendants are entitled to a 
credit of its value, and the plaintiff is entitled to recover 
the balance of the $1004.50. 

The motion was overruled and the defendants excepted. 


N. J. Hammonn; T. W. Rocker; Coss, Erwin & Coss, 
for plaintiffs in error. 


Emory Speer, for defendant. 
Buecktey, Judge. 


1. The writer of this opinion knows from personal expe- 
rience that an invalid may be able to ramble among the 
mountains and fish a little for speckled trout, without be- 
ing fit for business in the court-house. The other mem- 
bers of the court are weak in the faith, and seem loath to 
recognize a state of health so ambiguous. We all think 
that, as the defense on the record was not sound in law, the 
refusal of a continuance to establish it was not positive 
error. 

2. The bond was to produce certain property or pay a 
certain debt. Which they would do was at the option of 
the obligors. The object of the contract was evidently to 
make the debt secure, the same having arisen out of trans- 
portation of the property, and being an amount agreed upon 
as due for freight thereon. It was doubtless assumed that 
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the property was worth more than its own freight. The 
scheme of settlement was, to have security for the return of 
the whole property, so that the opportunity to realize the 
entire freight bill out of the same might be, after delivery 
to the consignee, just what it would have been had delivery 
not taken place. But a return of the property was a secon- 
dary and subordinate consideration. The main thing was 
to collect the freight; and the consequence of a failure to 
return the property was, that the freight was to be paid by 
the makers of the bond. They had but one way to save 
themselves from paying the freight, and that was, to put 
the other party in statu quo. This they failed todo. Some 
of the property was returned, sold, and the proceeds ap- 
plied to the debt. They retained the balance of the prop- 
erty, and converted it to their own use. The claim they 
now make is, that instead of completing the discharge of the 
debt as the result of their failure to produce all the prop- 
erty, they shall account simply for the value of the prop- 
erty not produced, making the latter the measure of dama- 
ges in the present action on the bond. The contract was to 
produce the property or pay the debt. The performance 
offered is to produce some of the property, and pay, not 
the debt, but the value of the balance of the property. The 
obligors did not bargain for the right of retaining any of 
the property, except on condition of paying the debt; they 
now want that right, on condition of paying less than the 
debt—that is, the value of so much of the property as they 
have thought proper to keep and consume. This would 
throw the risk of decline in price upon the plaintiff, with- 
out giving him a chance to benefit by a future advance. 
The defendants never stipulated for the right of keeping 
the property at its actual value, but only at the amount of 
the debt. The plaintiff was a creditor in possession, having 
the whole property for security. The defendants substitu- 
ted for that security their engagement to restore it in full 
or pay the debt in full. Not having done the former, they 
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must do the latter. Soit is “nominated in the bond.” 7 
John., 465; 2 Ad. on Cont., 7 §319. 

3. When a part of the property was produced and ac- 
cepted, the obligee had a right to expect that the balance 
would be forthcoming also. His acceptance of so much 
was no new undertaking on his part. It did not oblige 
him to measure his recovery on the bond by the value of 
the residue, instead of the balance of the debt. 

4, Parol evidence was not admissible to vary the terms 
of the bond, in respect to the true amount of the debt or 
the true quantity of the property. Both these matters were 
set forth in the writing, and there was no proper allegation 
of fraud, accident or mistake to serve as the basis of reform- 
ing the instrument. Nothing in the whole range of the con- 
tract was more material than these two elements, the 
amount of the debt, and the quantity of the property. The 
attempted defense was without merit, and the court did 
not err in the disposition made of it. 

ited in the argument: (continuance) Code, §§$3524, 


3521; (damages) 7b. §2941; 17 Ga., 609; 44 1d. 507; 5 
Metealf, 62; Sedgwick on Dam., 491, note; 19 Barb., 388 ; 
16 N. Y., 275. 

Judgment affirmed. 


Watpen, administratrix, vs. Tae County or Ler. 


1. An affidavit of illegality to a tax fi. fa., issued by order of the ordi- 
nary against the administratrix of the collector and his sureties, was 
properly retained to try the issue made on the first ground therein, 
“that the administratrix does not owe the amount claimed as due 
on said execution, or any part thereof, and that, on the contrary, 
said debt is not due or owing, or any part thereof.” 

. No notice as a condition precedent is necessary before such execu- 
tion is issued. 

. Though the ordinary be one of the sureties on the collector’s bond, 
he may order the execution issued against his principal and himself 
and the other sureties. 
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. The collector cannot attack the validity of the orders under which 
he has collected the county tax as a reason for not paying the money 
over, even if they were illegal; but the orders in this case were legal, 
under tke ruling in Arnett vs. Griffin, collector, decided last week. 


Tax. Illegality. Executions. Principal and surety. Be- 
fore Judge Crisp. Lee Superior Court. November Term, 
1877. 


The ordinary of Lee county issued an execution against 
the administratrix of a former tax collector, and his sureties, 
for an alleged default. The administratrix filed an affidavit 
of illegality. This was demurred to, and all the grounds 
dismissed but one. Both parties excepted. For the other 
facts see the opinion. 


W. A. Hawsins, for plaintiff in error. 


R. F. Lyon; Frep H. West; McCay & Trippr, for de- 
fendant. 


Jackson, Judge. 


This is a bill of exceptions alleging error in the superior 
court in overruling certain grounds taken in an affidavit of 
illegality, and in retaining the affidavit in respect to another 
ground. Both parties except to the judgment. The County 
of Lee excepts because the court retained the illegality on 
the first ground taken therein; and it may be well to dis- 
pose of that first. 

1. That ground is, “that defendant, as administratrix, 
does not owe the amount claimed as due on said execution, 
or any part thereof, and that, on the contrary, said debt is 
not due or owing, or any part thereof.” 

The Code declares, speaking of the ji. fas. issued for 
money collected for counties, that “if such execution shall 
issue for too much, or if defendant denies on oath owing 
any part thereof, he may, by filing an affidavit of illegality, 





298 SUPREME COURT OF GEORGIA. 


Walden, adm’x, vs. The County of Lee. 


according to the rules governing other illegalities, cause an 
issue to be formed thereon,” ete., ete. Code, $525. 

This affidavit follows substantially, if not in very letter, 
the words of the Code, and it does not appear why this party 
should not make an issue, and have it tried as the Code 
seems to provide. There was no error, therefore, in retain- 
ing the affidavit on this ground, that the issue directed by the 
statute might be formed and tried. 

On the other grounds, the affidavit was dismissed, a de- 
murrer to them having been sustained. 

2. The first of these is, that the defendant had no notice 
before the execution was issued. The statute does not pre- 
scribe notice as a condition precedent. It might be best to 
give it, but it is not essential to prove it. See Code, $$522; 
5238, 524, 525. 

3. Again, itis said that the ordinary who caused the fi. fa. 
to be issued is one of the sureties on the bond, and the execu- 
tion is against himself as well as the others. 

It makes no difference. It isa mere ministerial act. <A, 
judge may confess judgment in his own court. See Code, 
§3601; 11 Ga., 459. 

So a clerk, though attorney of record, may issue execu- 
tion. 55 Ga., 282. So a magistrate, though son of the 
plaintiff, may issue a distress warrant, the act being merely 
ministerial. 55 Ga., 607. 

4. Again, it is said that the order of the ordinary was ille 
gal, there being no recommendation of the grand jury of 
152 per cent., which was assessed and levied. But the col- 
lector cannot object to the order under which he has col- 
lected the money. 56 Ga., 290. 

Besides, the order was not illegal. Seventy-five per cent 
was for bridges, which needed no recommendation, and 
twenty per cent. for the poor and poor school fund one 
year, and the next 124 for the poor. The case, in respect 
to this point, is covered by the case of Arnett vs. Griffin, 
from Decatur, not yet reported, decided at the present 
term. See that case and cases there cited. 

Judgment affirmed. 
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A motion to set aside a judgment is barred after the lapse of seven 
years from its rendition. 












Statute of limitations. Judgments. Before John J. 
Floyd, Esq., Judge pro hac vice. Butts Superior Court. 
September Term, 1877. 






Reported in the decision. 






W. J. Sprams; E. F. Hoes, for plaintiff in error. 









No appearance for defendant. 


Warner, Chief Justice. 









' This was a motion made in the court below to set aside a 
judgment obtained in the county court of Butts county, 
in September, 1866, on various grounds. On the trial of 
the case (an issue having been formed as to the facts), the 
jury, under the charge of the court, found a verdict against 
the motion. The case was brought here on a bill of excep- 
tions to the charge of the court. 

It appears from the evidence in the record, that more 
than seven years had elapsed from the time of the rendi- 
tion of the judgment to the time when the motion was 
made to set it aside. The court charged the jury, amongst 
other things, that if- they found from the evidence, that 
the judgment had been entered up more than seven years, 
then the statute would bar the motion ‘to set it aside, and 
they should find against the motion. There was no error 
in this charge of the court in view of the evidence in the 
record. Jones vs. Killebrew, 55th Georgia Reports, 153. 
The verdict was right under the evidence and the law ap- 
plicable thereto as to the motion to set aside the judgment, 
it being barred; therefore let the judgment of the court be- 


low be affirmed. 
19 
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Tue Western Rattroap vs. THornton & AcEE. 
[This case was argued at the last term and decision reserved.] 


1. Is the baggage of a railway passenger subject to garnishment ? 
Quaere. 

2. A garnishment directed to the Western Railroad Gompany of Ala- 
bama, a corporation of that state, and served on its local agent at 
Columbus, Ga., did not bind the company as to the trunk of a pas- 
senger which was, at the time of the service, en route with the pas- 
senger in the state of Alabama, on the way over the company’s 
road from Columbus, Georgia, to West Point, Georgia. As the 
trunk was not in reach of process issued by this state, when the 
garnishment was served, that it was subsequently brought by the 
company into the state at West Point in the due performance of its 
contract with the passenger, would not render the garnishment 
effective; more especially, as Columbus and West Point are in differ 
ent counties, and as it was not made to appear that the local agent 
at Columbus had any power or authority to control the custody or 
disposition of the trunk at West Point. 

Jackson, Judge, dissented. 


Garnishment. Foreign corporations. Railroads. Before 
Judge Crawrorp. Muscogee Superior Court. May Term, 
1877. 


Report unnecessary. 
Joseru F. Pov, for plaintiff in error. 
Hatcner & Goercutvs, for defendants. 


Buecktey, Judge. 


1. It may be doubted whether the personal baggage of 
a traveler can be reached or affected by garnishment. If 
the wearing apparel which his trunk contains is protected, 
the trunk containing it, and which is necessary for taking 
due care of it while his journey is in progress, and until his 
return to his abode, ought, it would seem, to be equally pro- 
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tected. The trunk is a part of his baggage proper, as well 
as its contents, and is in the carrier’s posession for the sake 
of the contents. For the time being, it is but an adjunct 
or incident, the apparel and other articles of necessity 
within it being the principal. Should not the rule apply, 
that the incident follows the principal? Garnishment di- 
rected to a bailee and duly served, is a species of legal seiz- 
ure of the property which is the subject of the bailment. 
The seizure takes place, if at all, at the moment of serving 
the process. If, at that moment, the trunk in the hands of 
+a carrier, is not in acondition to be the subject of a separate 
custody from the traveler’s apparel, the carrier having no 
right to open it, the apparel is seized (necessarily so) when 
the trunk is seized. Thus, in the nature of things, it ap- 
pears impracticable to employ garnishment against the one 
and nut against the other. The rind and pulp of an or- 
ange, or the envelope of a letter and the letter itself, are 
not much more closely connected than a passenger’s trunk 
and its contents, when the trunk is in the care of the car- 
rier, and the key in the passenger’s pocket. To delay or 
detain baggage by the use of the garnishment, would, or 
might, work great inconvenience to the traveling public; 
which, in these times, is almost identical with the public at 
large. If a debtor’s baggage could be stopped, that of his 
family being frequently mingled with it, all would be stop- 
ped together. The family, when at a distance from home, 
might thus be brought into perplexity and distress of a 
kind which all women and children, if not all men too, 
should be spared. To catch up baggage for debt is the 
next thing to taking the person of the debtor. The traveler 
had almost as well be put in jail for an hour or two, as to 
have his trunk or valise locked up at the railroad station. 
Perhaps he would rather go to jail for a little while if he 
could have the company of his baggage, than be free on 
condition of parting with it. To separate him from that 
which is the object of his chief care and solicitude through 
the whole course of his wanderings, is hard upon him in 
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deed. Between passenger and baggage there is a relation 
beyond that of mere ownership. When baggage is lost, it 
is not simple privation; it is bereavement. Those in cer- 
tain public employments, such as inn-keepers and common 
carriers of passengers, have functions to perform which 
seem, to a certain extent, incompatible with daily and hourly 
subjection to garnishment in respect to such articles as 
guests and passengers are obliged, by the civilization of the 
age and the habits of society, to bring with them and keep 
within their reach. If travel isto go on at all in the 
method now practiced, the traveler has no choice but to 
commit the care of his trunk at the hotel to the landlord 
or his servants, and at the railway to the baggage-master. 
Not only to keep securely, but to surrender or re-deliver 
promptly, is the bounden duty of inn-keeper and carrier. 
If this duty is evaded, or if its performance is hindered by 
legal process, and a counter duty created, the traveler can- 
not go on his way with that expedition which the public 
convenience, in oft recurring exigencies, requires. Wed- 
dings, funerals, religious assemblies, the sessions of courts, 
of congress, and of the legislature, are attended, not seldom, 
by means of public conveyance. The same means are used 
in urgent calls of commercial and other business, in inter- 
course with distant friends and relatives, and in visits to 
the sick and dying. Can it be that garnishment may way- 
lay the traveler, or follow on his track, and deprive him of 
the necessary luggage with which he set out, when, per- 
chance, his journey may belong to the most important of 
these several classes ? 

2. But the present case may be disposed of on the more 
special ground of want of jurisdiction by the state of Geor- 
gia over the tranks in question, at the time the attempt to 
seize them was made. This is the sole ground thoroughly 
considered by the supreme court, and the one on which its 
judgment of reversal is based. 

Muscogee and Troup are counties in this state on its west- 
ern border. The Western Railroad Company of Alabama 
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is a corporation created by the state of Alabama. Its rail- 
way extends from Montgomery to Opelika (both in that 
state), and thence by one branch to Columbus, in Muscogee, 
and by another branch to West Point, in Troup. It is thus 
practicable to pass from Columbus, va Opelika,to West Point 
on this line of railway, nearly the whole route lying within 
the state of Alabama, but the points of departure and desti- 
nation both being in Georgia. Shorter, a debtor of Thorn- 
ton & Acee, took passage at Columbus on the train for West 
Point, his baggage consisting of two trunks, and being in 
the baggage car of the same train, in charge of the proper 
servant of the company. It seems that a separate check of 
the company for each trunk was originally delivered to 
Shorter; but because the lock of one of the trunks was dis- 
covered to be out of order, the check for that trunk was de- 
manded by the conductor, and surrendered by Shorter, not 
long after the train left Columbus. Subsequently, while 
the train was at Opelika, in Alabama, with the trunks on 
board, one trunk checked and the other not, a summons of 
garnishment, directed to the company, was served on its 
local agent at Columbus, the garnishment being founded on 
an attachment against Shorter, issued at the instance of his 
creditors above named. The agent communicated by tele- 
graph, giving notice to the conductor that the garnishment 
had been served. By this conductor the fact was made 
known to the conductor of the train which was to complete 
the carriage from Opelika to West Point. Nevertheless, 
‘upon the arrival of this train at West Point, both trenks 
were delivered to Shorter, the delivery being made in Geor- 
gia. At the depot of the company in Columbus, before the 
train from thence started, an effort was made to levy the at- 
tachment directly, by seizing the trunks there, but the offi- 
cer was resisted by the conductor, and the levy prevented. 
Whether the agent on whom the garnishment was served 
had any power or authority to control the custody or dispo- 
position of the trunks at West Point, is not stated in the 
evidence. 
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The superior court, on certiorari from the justice court 
to which the garnishment was returnable, decided that the 
company was liable in this proceeding as to the trunk for 
which Shorter held the company’s check when the garnish- 
ment was served, though not liable as tothe other. A ma- 
jority of this court are of a different opinion. Upon whom 
may garnishment be served? “ Any person that may be in- 
debted to, or have property or effects of, the defendant in 
their hands.” Code, §3302. What is to be done where 
property or effects are admitted by the garnishee in his an- 
swer? “The property, or effects, whatever they may be, 
shall be delivered into the hands of the sheriff or constable, 
as the case may be, and by order of the court shall be by 
him sold; * * * * and in case the garnishee fails to 
deliver over such property or effects to the officer as afore- 
said, it shall be lawful for the court to attach him as for 
contempt.” Jb., §3385. See, also, §3550. From these 
provisions, construed together, it is obvious that property 
not within the territory and under the power and jurisdic- 
tion of the state, is not contemplated. The remedy by 
garnishment cannot reach it, and was not intended to do so. 
Garnishment is not adapted to such a purpose. The exclu- 
sive dominion over property, for the time being, is in the 
government of the country where the property is. With 
property, real or personal, in Alabama, remedies afforded 
to creditors by the laws of Georgia, have no more concern 
than with property of the like kind situated in China. 
This state, it may be safely assumed, has no will to con- 
strain the removal hither of goods and chattels from other 
states or countries. But if she had the will, she would not 
have the power. She could not do it for the purpose of 
taxing it and thus adding to her revenue, or for the purpose 
of realizing taxes already due, and not otherwise collectible. 
Were garnishment issued under section 3557 of the Code, 
for taxes, the proceeding would not serve to draw property 
from various quarters of the globe to pay them. No such 
thing can be done for the state herself as a creditor; nor 
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can she do the like in behalf of other creditors. A debtor 
who, by himself or his bailee, has property in Alabama, has 
a right to keep it there; and the state of Alabama has an 
interest in his exercise of the right, free from interference 
by other sovereignties and jurisdictions. Whether the at- 
tempt at seizure be direct or indirect, in order to be effec- 
tual it is indispensable that the thing to be seized should be 
upon the soil or in the waters of the government whose 
process isemployed. When legal seizure has been accom- 
plished, the party whose duty it may be to have the prop- 
erty forthcoming, will not be heard to allege its subsequent 
removal to another state as an excuse for not producing it, 
unless under special circumstance. But the duty of pro- 
ducing what has never been within the state, or what has 
passed out of it lawfully before seizure, cannot arise, so as 
to found thereon an order or judgment to compel produc- 
tion. Cases there are, involving contract, in which the un- 
dertaking to perform an act purely personal will be enforced, 
though the act relates to property which is extra-territorial, 
jurisdiction of the person only being sufficient. Instances 
vf these are decrees for the specific performance of con 
tracts to convey land situate in foreign places. To exe- 
cute a conveyance is not only a strictly personal act, but an 
act that can be wholly performed where the decree com- 
manding it is rendered. It is probable that no court would 
oblige a citizen or subject to go abroad, and there deliver a 
deed or make livery of seizin. To drive persons out of 
the realm by decree, though only to transact business, would 
savor of a sentence of transportation. To send them out 
against their will to bring in property and surrender it on 
summons of garnishment, would be a kind of banishment, 
with a charge to return laden with foreign spoils. 

But it is said that, though the property now in question 
was in Alabama when the garnishment was served, it was 
voluntarily brought into Georgia afterwards by the garni- 
shee, with the consent of the owner; and that, as it was in 
the hands of the garnishee. within this state after service 
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and before answer, the garnishment became effective. This 
suggestion is founded on that part of section 3536 of the 
Code which defines the matters touching which a garnishee 
shall, by the term of the summons, be required to answer. 
He shall “depose on oath what he is indebted to, or what 
property or effects he has in his hands belonging to the de- 
fendant, or had at the time of the service of the summons 
of garnishment; and also what he has become indebted to 
the defendant, or what property and effects he has received 
or got possession of belonging to the defendant, between the 
time of the service of said summons, and the time of mak- 
ing his return.” The section from which this extract is 
taken relates more particularly to garnishments other than 
those in attachment cases; but admitting that the provision 
applies to attachment cases as well, and that the scope of 
the answer in them must be the same as in others, what is 
the result? Garnishment is a seizure where there is any- 
thing subject to be seized at the time the officer of the law 
performs his function ; with nothing then to seize, it is like 
the casting of a net and making a “water haul.” If the 
cast is not a total failure, if anything is caught, whether 
debt, property or effects, nothing once in can get out, and 
the net, so to speak, remains undrawn antil the result is re- 
ported by return or answer, and whatever enters, up to that 
time, is equally a part of the capture. The attaching cred- 
itor may garnish any person indebted to, or having pro- 
perty or effects of the defendant, that is, in general terms, 
any debtor or bailee of the defendant; but there is no pro- 
per authority for garnishing all the people in the state every 
time an attachment is issued. As many as are garnished in 
the prescribed manner are presumed to be debtors or bailees, 
if they fail to answer and deny it; but when a garnishee an- 
swers as comprehensively and minutely as the statute re- 
quires, and it appears from the answer that he was not either a 
debtor or a bailee of the defendant at the date of the ser- 
vice, then, unless his answer is traversed and the traverse 
maintained, it is manifest that he ought not to have been 
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called upon at all; for, as to him, there was no cause of ac- 
tion. That he has since become indebted, or acquired pos- 
session of property or effects, is pertinent and material if he 
was either debtor or bailee, so as to be subject to garnishment, 
when the process was executed; but if he was neither of 
these then, what he has become since is of no conse- 
quence. The process, if served upon the right person, will 
operate to bring up and settle every thing for which he 
ought to account atthe time of making his return or an- 
swer; but if served upon a wrong person, and if it is made 
so to appear, affirmatively, the garnishment will bring up 
nothing. These views are amply supported by that section 
of the Code first cited swpra, the section, and the only 
one, which describes the persons who may be served 
with garnishment in ordinary cases of attachment. The 
language is “any person who may be indebted to, or have 
property or effects of, the defendant in their hands.” 
That “ may be,” not, that may be or become. “Or have.” 
Have when? Surely, the meaning is, that the having is to 
be at the time of the service. Why garnish anybody who 
owes nothing and has nothing? Why should sucha person 
be called into court? It is enough that the plaintiff may 
call every person “that may be indebted to, or have pro- 
perty or effects of, the defendant.” In calling them he is 
within the authority of the statute, and not misapplying it. 
But in calling other persons, those who neither owe the de- 
fendant nor have here any of his property or effects, he is, 
wittingly or unwittingly, abusing the process which the law 
gives for more restricted use. 

Finally, if we are mistaken, and if in ordinary cases debt- 
ors or bailees, though not such at the time of service, can 
be held the same as if they had been, we think common 
carriers, as a result of their peculiar relations to the public, 
constitute an exception. There are implied exceptions to 
the sweeping terms of the garnishment laws, and this could 
be fairly included as one among them. Can creditors keep 
all the railroads of the country blockaded with garnish- 
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ments, renewing or repeating them as fast as they are dis- 
solved by answer, and making them effectual to deter or 
delay traffic and travel, whether service by the officer be 
well timed or not? Can they garnish all futurity? all fu- 
ture business? and, as it were, set and keep set a perpetual 
dead-fall to catch to-morrow ¢ Generally, the process of a court 
deals with the present or the past. To anticipate a cause of 
action and put the remedy in force before the right has ac- 
crued, violates the usual method and analogies of the law. 
If it is ascertained by telegraph that a person has left New 
York for New Orleans, wa Atlanta, with his luggage, or 
that he has ordered a consignment of goods, can his creditor 
here serve garnishments immediately to take effect upon the 
luggage or goods whenever they may happen to enter the 
territory of Georgia? We think not. Inthe present case, 
the process was barren. It fell dead, because the company, 
though a bailee, was not, in the absence of the property 
from the state, amenable to the laws of Georgia, but to the 
laws of Alabama, the state in which the property was. The 
process did not revive, and take hold upon the property, 
when the same was afterwards brought into this state, and 
the garnishee incurred no responsibility to the plaintiff 
whatever. The court below erred in not sustaining the cer- 
tiorart as to both trunks. 

Cited in the argument: 45 Ga., 486; 12 Zb., 217; 25 
Tb., 61; 48 Zb., 351; 55 7b., 132; 1 Black, 101; 18 Vt., 
186 ; 37 Barb., 124; Code, §§3280, 3369 ; 44 Ga., 647 ; Code, 
§3305; 11 Wall., 210; 20 How., 227: 1 Espin., 205, and 
note; 76., 207. ; 

Judgment reversed. 


Warner, Chief Justice, concurred, but furnished no 
written opinion. 


Jackson, Judge, dissenting. 


I dissent in this case. The facts are these: Thornton & 
Acee sued Shorter in the justice court on an account, in Co- 
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lumbus, Muscogee county, where the court had jurisdiction 
of him. He was about to leave on the cars of the Western 
Railroad for West Point. An attempt was made to 
levy an attachment pendente lite upon two trunks of 
Shorter at the depot in Columbus, but the conductor resisted 
the officer of the law, and prevented the actual attachment. 
The train left for West Point, Georgia, and after it left and 
when it was about Opelika, in Alabama, Thornton & Acee 
served the agent of the company at Columbus with sum- 
mons of garnishment. The Western Railroad of Alabama, 
as its name imports, is a foreign corporation with feet in 
Georgia, but its head and body in Alabama. It runs from 
Columbus, Ga., to West Point, Ga. It was chartered by 
Alabama. Its principal office is in Alabama, and its presi- 
dent resides there. 

Such being its status, it being a foreign corporation, I 
hold that any of its property found in Georgia may be lev- 
ied upon by attachment, and that if it owes any debtor any 
money or has in its hands any effects of any debtor, it may 
be garnished by serving the agent in Georgia. If it were 
a domestic corporation, the service should be upon the presi- 
dent—45 Ga., 486; but it cannot be upon the president in 
the case of a foreign corporation, because there is no presi- 
dent in Georgia, and therefore service is good upon the 
agent. It has been so distinctly ruled in the case of The 
City Fire Insurance Company of Hartford vs. Carrugi, 
41 Ga., 670. 

The court there say: “By the common law, process 
against a corporation must be served upon its president or 
principal officer—Angell & Ames, sec. 404 ; and it is doubted 
if he can carry his functions as principal officer with him 
by a mere accidental visit to another jurisdiction.” Thus 
the court intimates that should the president even be caught 
here he could not be served ; but that the service should be 
on the resident agent. And then the court, quoting from the 
Code, 3369th section, which authorizes service upon the 
agent, adds: ‘“ Why should not a foreign corporation stand 
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upon the same footing and be served in the same way? * 

* * In our judgment it may be made a defendant to a 
suit here, and may be served by serving its agent just as a 
Georgia corporation may.” 

Again, in 48 Ga., 351, it is ruled that a foreign corpora- 
tion doing business in Georgia, may be garnished for a debt 
it may owe anywhere in this state where suit for such debt 
may be brought; and that was a railroad case—the case of 
the Selma, Rome and Dalton Railroad Company vs. Tyson. 
After showing from 5 G@a., 531, and 41 Ga., 671, that any 
goods it has here may be attached, the court says: “ Why, 
then, is it not liable to the garnishment laws? A garnish- 
ment is a suit. Its creditor can bring its action for the debt, 
and there can be no reason in principle why one to whom 
that creditor is indebted may not, by garnishment of the cor- 
poration, subject its creditor’s claim to the payment of debts. 
A Georgia corporation is not subject to garnishment in any 
county where suit could not be brought for the debt it is 
charged to owe. So it is with the foreign corporation. It 
is not liable to garnishment except where suit could be 
brought on the debt it is charged to owe. See Clark vs. 
Chapman 45 Ga., 486.” 

I submit that the very point made in this case in respect 
to service upon the agent was decided in that case; for in the 
case at bar, suit could be, and was, brought in Muscogee 
county on the debt against the principal debtor, Shorter, and 
the agent in Columbus, in Muscogee county, was served with 
the summons of garnishment. So there, the service was 
upon the agent in Dalton, Georgia. Objection was made 
that its president did not live in Georgia, and was not, and 
could not be served. The justice of the peace dismissed the 
garnishment. The case was taken to the superior court by 
certiorari, and the court reversed the justice of the peace. 
It was brought here, and this court reversed the judgment 
on another ground; but held that the corporation was lia- 
ble to be served on the agent where suit could be brought 
on the debt it is charged to owe. That case covers this, so 
far as service is concerned. See Code, $3281. 
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We then have the corporation properly served. What 
must it answer as to debts it owes and effects it has of the 
principal debtor? Code, $3536, as amended by the act of 
1869, requires the garnishee to answer, “also what he has 
been indebted to defendant, or what property or effects he 
has received or got possession of belonging to the defend- 
ant, between the time of service of said summons and the 
time of making his return.” So that, although at the mo- 
ment the company was served in this case, it had no effects 
within our jurisdiction, the trunks being at Opelika, in Ala- 
bama, yet, two hours afterwards, it had those trunks at 
West Point, in Georgia. 

Therefore, it had effects of the principal debtor “ between 
the time of service of the summons and the time of making 
the return,” within the jurisdiction at West Point. It is 
clear, then, that the corporation was duly served, by its agent 
being served at Columbus, in Muscogee county, the place 
where the principal debtor resided, and where its agent was. 
It is clear that it had effects, in the shape of trunks, in its 
possession in Georgia within the time it was required to an- 
swer, and within which it was liable for those effects; and 
not having relieved itself by surrendering those effects, it 
was rightly held to be liable for their value. It makes no 
difference that, at the moment of service, the effects were 
out of the state, if they got back before the garnishee’s re- 
turn or answer, and got back in his possession. A mule 
drover is garnished. When the summons is served, the 
mules are in Girard, across the Chattahoochee, in Alabama, 
but before he makes his answer, he drives them back into 
Columbus, Georgia, and so answers that they belong to the 
debtor, but, at the time of the service, were over the river ; 
yet, at the time uf his answer, or within two hours after his 
service, were back in Georgia, would he not be liable? 
Clearly, I think. If so, this corporation is liable also. 

That leaves but one question. Can the trunk of a trav- 
eler be attached? Why not? It is not clothing, wearing 
apparel, necessarily. It may be full of gold, or of silk, or of 
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diamonds. Besides, the trunk itself in this case is worth $25. 
That is liable, if nothing in it is. The general rule is, that 
property in the hands of the carrier may be attached, 48 
Ga., 432; and that the carrier should not resist the pro- 
cess, as was done in the case at bar. So 55 Ga., 132, 
shows that service upon the agent would be sufficient if 
it called on him to answer what,the carrier had or owed. See 
also Ist Black, 101; 18 Vermont, 186; 37 Barbour, 124. 

Inasmuch as one of the two trunks came open and the 
company took back the check and thereby delivered posses- 
sion to Shorter at Opelika, or before the train reached that 
point, the court probably was right in ruling that the company 
was not responsible for that trunk; but for the other it was, 
because the company held that check until the train reached 
West Point, Georgia, and then, with full knowledge that its 
agent had been garnished at Columbus, the conductor gave 
it to Shorter. 

It seems to me that this corporation has acted badly in 
this whole business. Its conductor violated the law at Co- 
lumbus in resisting the process of the court by attachment, 
when Fontaine was ready to secure the debt for his friend, 
Shorter ; then it contemned the service of garnishment, and 
delivered the property after full knowledge to Shorter ; and 
not satisfied with the judgment of the justice and the su- 
perior court, it has brought a fourteen dollar case to this 
court ; and I can but regret that it has finally triumphed in 
what I conceive to be a spirit of effrontery and litigious- 
ness. Like the case of the pair of boots from Americus, I 
think that the maxim “de minimis non curat lex,” should 
turn the scale against such persistent battles over little 
things in cases of doubt, if I entertained any; andas I am 
clear in my own view of the law and do not feel compelled 
to invoke any doubt to my aid, I dissent from this judgment 
of reversal. In the other case of the Western Railroad of 
Alabama vs. Thomas & Prescott, I think that the better 
judgment would be that the plaintiff in attachment had 
both remedies—against the bailiff for not seizing the goods, 
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and the company for the tort of its agent in preventing the 
levy. I doubt, therefore, the propriety of that reversal also. 
It is perhaps not an open question, and I do not, therefore 
dissent. 








Tue Western Rarroap vs. Tuomas & Prescorr. 







[This case was argued at the last term and the decision reserved. } 






That the agent of a railroad company obstructed an officer in levying 
an attachment upon goods loaded upon one of the trains of the com- 
pany, and that he removed the goods out of the state by running 
out the train, will not furnish a cause of action against the com- 
pany, at the instance of the plaintiff in attachment. 

JACKSON, Judge, concurred dubitante. 









Railroads. Attachment. Levy and sale. Officer. Before 
Judge Crawrorp. Muscogee Superior Court. May Term, 
1877. 





Report unnecessary. 






JosEPH F. Pou, for plaintiff in error. 







Hatcuer & Goerontus, for defendant. 






Buieckiey, Judge. 






To aid a debtor in removing his property out of the state, 
is not an actionable injury to the creditor. This is the rule 
where process of seizure has not issued, 19 Ga., 141. That 
a debtor after arrest has been rescued by a mob, is no ex- 
cuse to officer, 20 76., 598. No case exactly like the pre- 
sent was produced in the argument, and none such is known 
tous. The two just cited are as near in point as any we 
have been able to find. They would seem to suggest, if not 
to furnish, a rule of decision for the case before us. A min- 
isterial officer, armed with due process of law and acting 
within it, is the servant of the state and not of the plaintiff. 
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Resistance to him is resistance to the public authority, and 
is a penal offence. Code, §4476. He can command assist- 
ance, and must do it at his peril when he is in a situation to 
require it. He can summon a posse, and with their support, 
carry lis process into execution. If it was his duty to make 
the levy, and he failed to do it, the plaintiff's remedy is 
against him, and not against those who obstructed him, 
Civilly considered, the obstruction was an injury to him, not 
to the plaintiff. Ifthe officer could have made the levy 
had there been no resistance, then, in contemplation of law, 
he could have made it in spite of the resistance. It does 
not appear that he commanded assistance, or that there was 
none at hand. 

The court erred in sustaining the certiorari. 

Cited in argument, 58 Ga., 216; 1 Red. on Railways, p. 
535 et seq; Code, §§2951, 2962, 3033 ; 48 Ga., 432; 1 Black, 
101; 1 Espinasse, 205 and note. 

Judgment reversed. 


































Burnett vs. Smiry, governor. 






No issuable defense on oath having been made to a suit against the 
principal and sureties on the bond of a sheriff, it was the duty of the 
court, under the constitution of 1868,to enter up judgment for the dam- 
ages from breach of the contract without a jury, and an affidavit of 
illegality made on the ground that such judgment is illegal, was 
properly dismissed on demurrer thereto. 























Practice in the Superior Court. Judgments. Bonds. 
Sheriffs. Before Judge Orawrorp. Quitman Superior 
Court. November Term, 1877. 







Reported in the opinion. 






J. H. Guerry, for plaintiff in error. 






B. 8. Worritt, for defendant. 
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Gray, adm’r, vs. Field. 


Jackson, Judge. 


This was a demurrer to an affidavit of illegality, which 
was sustained by the court, and the affidavit dismissed. 
The error assigned is the judgment dismissing this affidavit. 

The affidavit made the point that the judgment on which 
the ji. fa. was issued was illegal, because the court had en- 
tered it up without the verdict of the jury—there being 
no issuable defense filed on oath—and that the suit being 
upon a sheriff’s bond, the damages must be assessed by a 
jury. 

This case is covered by the Piedmont and Arlington Life 
Ins. Co. vs. Lester, 55 Ga., 475. The sheriff's bond was a 
contract, there was no defense on oath, the presumption is 
that the judge heard testimony as to the amount of damage, 
and awarded the right sum. 

Judgment affirmed. 


Gray, administrator, vs. Frexp. 


Bills of exception to decisions granting or refusing injunctions must 
be certified within twenty days thereafter. No exception is made 
where the judge fails to sign the certificate without fault of the ex- 
cepting party, as in other writs of error. 


Practice in the Supreme Court. January Term, 1878, 


The chancellor refused the injunction in this case on Feb. 4, 
1878 ; a bill of exceptions was tendered on February 22. On 
February 25, the chancellor signed the usual certificate, add- 
ing the following clause : “ Owing to my absence from home, 
and being out of the circuit, and without fault of plaintiff 
in error, this bill was not signed and certified until this day.” 
On motion, the writ of error was dismissed. 


A. T. Axermay, for plaintiff in error. 


A. Jounson; W. R. Sransez, by Z. D. Harrison, for de- 


fendant. 
20 
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Warner, Chief Justice. 


This case came before this court on a bill of exceptions to 
the decision of the chancellor refusing to grant an injune- 
tion, under the provisions of the act of 1870, embraced in 
the Code. When the case was called for a hearing, the de- 
fendant in error made a motion to dismiss it, on the ground 
that the bill of exceptions was not signed within twenty 
days from the rendition of the decision. It appears from 
the bill of exceptions, that the decision was rendered on the 
4th of February, 1878, and the bill of exceptions was signed 
on the 25th of February, 1878—more than twenty days after 
the decision was rendered. The statute makes no excep- 
tion in these injunction cases, and it is quite probable none 
was intended to be made. See Code, $3213. 

Let the writ of error be dismissed. 


Dosrrr, administrator, vs. ARNOLD. 


1. A special order is necessary to relieve an administrator from the 
forfeiture of commissions for failure to make annual returns. Code, 
§2596. Approving and recording a final return in which forfeited 
and non-forfeited commissions are credited together, will not relieve. 

. An administrator may, on the special facts, be chargeable with inter- 
est though he made none, and though, because threatened with, ex- 
pecting, or engaged in, litigation, and advised by counsel to retain 
the money in hand, he failed to put it out and make it productive. 
Where the jury could have arrived at the amount of their verdict by 
counting interest, or by disallowing commissions and extra com- 
pensation, or partly by the one process and partly the other, the ver- 
dict may stand. 


Administrators and executors. Commissions. Interest. 
Before Judge Bucuanan. Coweta Superior Court. Sep- 
tember Term, 1877. 


This case arose upon a rule by Arnold against Doster as 
administrator of Hilton, requiring him to show cause why 
he should not pay over to movant the moneys in his hands 











JANUARY TERM, 1878. 317 


Doster, adm’r, vs. Arnold. 


—_——— 


in accordance with a decree rendered on a bill filed by said 
administrator against the persons interested in the estate of 
intestate, to marshal the assets. The respondent replied 
that he had complied with such decree, and had no further 
funds in hand. Upon the issue thus formed, the evidence 
presented the following facts: 

Respondent was appointed administrator on November 
1, 1869. He sold the lands belonging to the intestate in 
February, 1870, receiving therefor $850.00. At the Sep- 
tember term, 1872, was rendered the decree above alluded 
to, which, after providing for certain items, directed that 
the balance in hand be paid to claims held by movant. In 
March, 1873, respondent made the only return ever pre- 
sented by, him. In this he failed to charge himself with 
any interest, and credited himself with the following items: 
extra compensation $102.50; commissions on amount re- 
ceived and paid out, $42.50. These were the only matters 
in controversy. This final and only return was approved 
and ordered to record. No special order was shown relieving 
the respondent from forfeiture of commissions for failure 
to make returns. ' ‘ 

The jury found for movant $125.00, with interest from 
date of decree, and costs. 

The respondent moved for a new trial upon the ground 
that the verdict was contrary to law and evidence, and be- 
cause the court, after charging the following request: 
“that the judgment of the court of ordinary admitting re- 
turns to record, is prima facie evidence in favor of respon- 
dent, and,of course, conclusive unless rebutted. In favor of 
the court of ordinary, the superior court must presume, until 
the contrary is shown, that what appears to have been done by 
it was done legally,” added “but the burden is on the res- 
pondent to show special cause and special order allowing 
him commissions, if the returns show that they were not 
made annually.” 

The motion was overruled and the respondent excepted. 
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W. A. Turner; J. B. S. Davis, for plaintiff in error. 
No appearance for defendant. 
Buecktey, Judge. 


1. The Code, section 2596, declares that “ administrators 
and other trustees failing to make annual returns . . . shall 
forfeit all commissions for transactions during the year within 
which no return is made, unless the ordinary, upon cause 
shown, shall, by special order on the minutes, relieve them 
from this forfeiture.” When the ordinary merely approves 
and records a final return in which forfeited and non-forfeited 
commissions are credited together, there is no special order 
relieving from the forfeiture. 

2. It will not do to hold that an administrator is not char- 
geable with interest if he made none. He must render a 
good reason—some reason undéubtedly and conclusively 
good-——why he did not make. That he was threatened with, 
or was expecting, or was actually engaged in, litigation, and 
was advised by counsel to retain the money in hand, and 
therefore failed to put it out and make it productive, will 
not necessarily relieve him. On the special facts he may 
be chargeable. For instance, he may have used the money, 
or some of it, in his own business. On scrutinizing the 
record, we discover that the jury may have arrived at their 
verdict by counting interest, or by disallowing commissions 
and extra compensation, or partly by the one means and 
partly by the other. We cannot be sure that the verdict is 
wrong. It may stand. 

Cited for plaintiff in error: 19 Ga., 167; 55 Zb., 187; 
Code, §2527; 10 Ga., 69; 4 1b., 47; 9 Lb. 246; Code, 
§2593-4, 2607; 38 Ga., 41. 

Cited for defendant in error: Code, §§2525, 2596, 2601— 
2-3, 2594. 

Judgment affirmed. 
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Tue Western AND ATLANTIC Rartroap vs. Cements ef al. 


. Where the evidence is conflicting, and the verdict is approved by 
the presiding judge, this court will not interfere—there being evi- 
dence enough to sustain the verdict. 

. Where the presiding judge certifies that his attention was no‘ called 
to verbal requests to charge, made by counsel during the argument, 
at the time he charged the jury, but such requests had escaped his 
memory and he was not reminded of them, a new trial will not be 
granted on account of his omission so to charge. It was the duty 
of counsel to remind the court of the omission, or (which is the bet- 
ter plan) to have put the requests in writing. 

. Where the law of the case is given substantially to the jury—in- 
cluding the substance of that portion of the written requests which 
was legal —a new trial will not be granted because the requests as 
a whole were not ziven in charge exactly as written. 


Newtrial. Charge of court. Before Judge MoCuronen. 
Catoosa Superior Court. August Term, 1877. 


Reported in the opinion. 


Jounson & McOamy; W. H. Payne; D. A. Watxer, by 
brief, for plaintiff in error. 


Suumate & Wituiamson, by brief, for defendants. 
Jackson, Judge. 


This was a suit brought by defendants in error against 
the railroad company, to recover for wood piled on the line 
of the road by its authority for its reception or rejection; 
the jury found for the plaintiffs and the court below de- 
clined to grant a new trial, and its refusal to grant the new 
trial is the error assigned in the bill of exceptions. 

1. Whether the wood was on the road, within its right of 
way, by authority of the agents of the company, was a con- 
tested and disputed question of fact which the jury passed 
upon, and whether it was there burned by the negligence of 
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the servants and employees of the company, was also a like 
question of fact, and if the jury found both issues for the 
plaintiffs below, the law of the case is with them, and the 
verdict is not against the law; and this court repeats its 
frequent ruling, that it will not interfere with the jury and 
presiding judge on the question of preponderance of testi- 
mony, when there is evidence to support the verdict. In 
this case there is such evidence. 

2. The error alleged in refusing to charge as requested, so 
far as the requests were not in writing, are explained by the 
certificate of the judge, who states that he did not understand 
them as given in argument, and while he was charging his 
attention was not called to them. If so, it is clear that the 
party can take nothing by his own laches in not speaking 
to the judge to remind him of his requests—especially as 
the whole difficulty could have been obviated by putting 
the requests in writing. 

3. The written requests to charge, in so far as they are not 


substantially given in the charge, set out in the record in 
full, were properly refused ; the case seems to have been 
fully and fairly put to the jury in the charge as a whole ; 
and the parties must abide the verdict they rendered, 
strengthened by the approval of the judge who presided at 
the trial. 

Judgment affirmed. 


McDowett vs. Toe Groraia Rariroap. 


A father cannot recover for the homicide of his minor daughter, but 
may recover for the loss of her services to the time of her majority. 


Torts. Damages. Parent and child. ‘Actions. Before 
Judge CLarK. City Court of Atlanta. December Term, 
1877. 


Reported in the decision. 
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Hopkins & Gienn; M. pe Grarrenreip; W. L. Cat- 
HouN, for plaintiff in error. 









N. J. Hammonp; Henry Hittyer, for defendant. 







Warner, Chief Justice. 






The plaintiff brought his action against defendant to re- 
cover damages for an alleged injury done to his daughter, 
eighteen years of age, by the careless and negligent running 
of its locomotive and tender on its railroad track at the 
crossing thereof in the city of Atlanta, whereby the plain- 
tiff alleges that his said daughter was run over, crushed, 
bruised, and mutilated, by means whereof she died, living 
one-half hour from the time she received said injury ; that 
the plaintiff's said daughter was unmarried and was of great 
pecuniary service and advantage to him, to wit: the sum of 
three thousand dollars a year. The plaintiff also alleged, 
that prior to bringing this suit, to wit: at the October term 
of this court, 1874, a bill of indictment was preferred 
against Joseph Bennett, the engineer who had charge of 
the locomotive and tender which ran over and killed the 
said plaintiff's daughter, Lizzie, charging him with the crime 
of murder, and that the grand jury, after investigation, 
found “no bill,” for which reason plaintiff has not prose- 
cuted Bennett further. To this declaration the defendant 
filed a general demurrer, which was sustained by the court 
and the plaintiff’s case dismissed ; whereupon the plaintiff 
excepted. 

The age of legal majority in this state is twenty-one years ; 
until that age all persons are minors. Code, $1791. Until 
majority, the child remains under the control uf the father, 
who is entitled to his services and the proceeds of his labor. 
Code, 1793. This case comes within the ruling of this 
court in Chick vs. Southwestern Railroad Company, 
57th Ga. Rep., 357, which was based on the unanimous 
opinion of the court in Shields vs. Young, 15 Ga. Rep., 
349, and must control it. The plaintiff's daughter was of 
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sufficient age to have performed service at the time of the 
injury, and he was entitled to her service until she became 
twenty-one years of age. The plaintiff is not entitled to 
recover damages for the homicide of his daughter under the 
2971st section of the Code, but is entitled to recover dam- 
ages for the loss of the services of his daughter, assuming 
that she was his child, from the time of the alleged injury 
until she would have been twenty-one years of age, under 
the provisions of the 2960th section, the plaintiff having 
alleged a good excuse for his failure to prosecute as required 
by the 2970th section of the Code. The court erred in sus- 
taining the demurrer to the plaintiff's declaration, and in 
dismissing the same. Let the judgment of the court below 
be reversed. 


SrePHEns, executor, vs. W ooLBRIGHT. 


[This case was argued at the last term and the decision reserved.] 


. In order for the brief of evidence to come up asa part of the re 
cord, under section 4253 of the Code, it must be approved by the 
court in express terms, and such approval must be evidenced by an 
entry signed by the judge, or by a direct affirmation in the bill of 
exceptions. Whilea presumptive or implied approval will serve for 
the court below to act upon, and also for this court to act upon 
where the evidence is embraced in the bill of exceptions, an express 
approval is requisite to render the brief a part of the record, and to 
identify and authenticate it as such in the transcript. 

. It is not apparent that the presiding judge abused his discretion in 
refusing to grant a new trial. 


Practice in the Supreme Court. New trial. Before Judge 
Kippoo. Terrell Superior Court. November Term, 1875. 


Sufficiently reported in the opinion. 


C. B. Woorzen; Vason & Davis; A. Hoop; Parcs & 
Parks, for plaintiff in error. 


No appearance for defendant. 
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Buecktey, Judge. 


The writ of error was brought in 1875. The error as- 
signed is the refusal of the court to grant a new trial. The 
bill of exceptions contains this language: “ The evidence 
of both parties, a brief of which is of file in the clerk’s 
oftice of said court, made on the motion fora new trial, 
and which is made a part of this bill of exceptions.” No 
evidence is set out in the bill of exceptions, and no brief is 
annexed thereto. In the transcript of the record is what 
purports to be a brief of the evidence. Annexed to it is 
an agreement signed by the counsel of both parties, declar- 
ing the brief correct. Upon the brief isan entry in these 
terms: “ Approved, and ordered to be filed, December 3d, 
1875,” with an entry of filing signed by the clerk. The 
entry of approval is not signed by the judge, and the 
omission to sign is not accounted for; nor does it appear 
that the approval is matter of record upon the minutes or 
elsewhere. The bill of exceptions contains no affirmation 
that the brief was approved. On this state of facts, is the 
brief duly authenticated? Is it before this court in a way 
to entitle the plaintiff in error to have it considered? The 
answer depends upon what is requisite to raise the brief 
from a mere document of file, to the rank of a record. 
Prior to the act of 1870, (Code, §4253) a brief of evidence, 
though approved expressly and filed, did not become a part 
of the record, 9 Ga., 546; 10 Zb.,5. It could not come up 
in the transcript, but had to come in the bill of exceptions, 
or as an exhibit to the same. It may still do so, even with- 
out express approval. What was then the sole and exclu- 
sive method of bringing up the evidence has not been abol- 
ished, but another as good, and rather more convenient, has 
been super-added, so that now there is a choice between two 
methods, instead of the former restriction to one. The sec- 
tion of the Code just cited is as follows: “The brief of 
evidence on motion for new trial, filed and approved ae- 
cording to law, is hereby declared to be a part of the re- 
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cord of the case to which it applies, and need not, except 
by reference thereto, be embodied in the bill of exceptions.” 
We think the approval here referred to is not an implied 
or presumptive one, but one that is direct and express, one 
that is verified by the signature of the judge to an entry of 
approval, or affirmed in the bill of exceptions. The appro- 
val by which something is made a record which was not such 
before, ought not to be left to inference, nor to the incom- 
plete evidence of an unsigned entry—an entry prepared for 
signature, but for some unexplained reason not signed. 
Implied or presumptive approval will suffice, perhaps, for 
all purposes except to render the brief a part of the record, 
but to accomplish the latter purpose, approval, strict and 
proper, is necessary. That is what the statute means, for a 
loose, informal approval is not appropriate to the creation 
of arecord. Let all be done—actually and formally done, 
that is needed to constitute the brief a part of the record, 
and then it can come up in the transcript; but, otherwise, 
it must come as it would have had to come before the stat- 
ute was enacted. See the subject further discussed in Spen- 
cer vs. Smith, this term. Seealso 55 Ga., 584; 48 7b., 124. 
We are of opinion that the brief has not been made a part 
of the record, and that a place for it in the transcript is not 
provided: by law. The learned counsel for the plaintiff in 
error cited 7 Ga., 354 ; 8 Zb., 112; 13 7b., 403; 20 7b., 767; 
30 Jb., 251; 41 76., 577. These authorities are not directly 
in point. Indeed, most of them do not bear at all upon the 
method of identifying and authenticating the brief of evi- 
dence in the supreme court, which is the sole matter now 
in question. 

2. If, however, the evidence as we find it was properly 
before us, we could not pronounce that the court below 
abused its discretion in refusing a new trial. We have con- 
sidered with much care the various rulings complained of 
in the motion for new trial, and only one of them seems at 
all doubtful, and that did not effect the real merits of the 
case. It is not apparent that the losing party had any abso- 
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lute right to a new trial ; though, if one had been granted, 
we do not know that we should have interfered had we 
been called on. 

Judgment affirmed. 







Apams, administrator, vs. Beat, ordinary. 










Before an administrator is entitled to have an appeal from a decision 
of the ordinary on his annual return, made ez parte, entered and sent 
up to the superior court, he must pay the costs and give security for 
future costs; in such a case, an appeal in forma pauperis will not be 
allowed. 












Administrators and executors. Appeals. Before Judge 
Bucuanan. Heard Superior Court. September Term, 1877. 







Reported in the opinion. 


B. H. Bianam; F. 8. Lorton, for plaintiff in error. 







No appearance for defendant. 





Jackson, Judge. 






This was a motion to make absolute a rule nis? to the or- 
dinary of Heard county requiring him to show cause why 
he did not enter and send up to the superior court an ap- 
peal made by the administrator from a decision of the or- 
dinary. 

The ordinary showed for cause that the appeal was not 
entered and sent up, “because said Adams had not complied 
with the requisitions of the Code of Georgia on the subject 
of appeal from the court of ordinary; that he finds no pro- 
vision of law for appeals in forma pauperis from decisions 
rendered in said court, since the adoption of the Code of 
1863, the provisions of which, on this subject, are retained 
in Irwin’s Revised Code, and in the Code of 1873.” 

The ordinary’s answer also showed that the order nzs2 
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for mandamus stated correctly the facts, and the fact of 
any consequence therein is, that the decision the ordinary 
had made, from which the appeal was asked, was “a decis- 
ion on the annual return of William Adams, as administra- 
tor on the estate of Benjamin D. Hagan, deceased,” but 
without alleging what that decision was. So the petition, 
too, sets it out without more. 

The question made here is, was the superior court right 
to refuse the mandamus, inasmuch as the administrator 
did not pay the costs and give bond for future costs, un- 
der the statute ; or, in other words, can an administrator take 
an appeal for his own benefit from the judgment of the 
ordinary against him on some matter connected with his re- 
turn in forma pauperis ? 

Section 3622 of the Code, which allows “ executors, ad- 
ministrators and other trustees, when sued as such, or de- 
fending solely the title of the estate,” to appeal in forma 
pauperis, does not cover it; and it only remains to inquire 
whether section 3623, which prescribes that “any party 
plaintiff or defendant in any suit at law,” may appeal in 
Jorma pauperis, applies to an administrator in a case like this. 
The words of the statute do not cover such a case, for the 
section says, “shall be unable to pay costs and give security 
as hereinbefore required,” while the next section, 3624, com- 
ing aften section 3623, declares that “in all cases in the court 
of ordinary, the party desiring to appeal . . . shall pay 
all costs that may have accrued, and give bond and security 
to the ordinary for such further costs as may accrue by rea- 
son of such appeal.” 

Again—this was no suit. This administrator was no 
party to any suit, so far as this record shows. Nobody was 
suing him, and he was suing nobody. He was neither plain- 
tiff nor defendant. He made a return as administrator ex 
parte; the ordinary made some decision about it, the exact 
character of which the administrator does not by his bill of 
exceptions show us; and the court below held, that before 
he could appeal he must pay costs and give security for fu- 





JANUARY TERM, 1878. 327 


Watts et al., ex’rs, vs. Haines. 


ture costs about the appeal. We think that the court held 
correctly, and affirm the judgment. 
Judgment affirmed. 


Warts et al., executors, vs. Harness. 


1. Where a request to charge was based upon no evidence, it was 
properly refused. 
2. There is sufficient testimony to support the verdict. 


Charge of Court. Newtrial. Before Judge Crawrorp. 
Muscogee Superior Court. November Term, 1877. 


Reported in the decision. 


Prazopy & Brannon, for plaintiffs in error. 


W..H. Lirrtx; B. H. Crawrorp, for defendant. 
Warner, Chief Justice. 


The plaintiff brought her action against the defendants 
as the executors of Walter Dortch, deceased, to recover for 
- her services rendered the defendants’ testator and his family 
in his lifetime, under an alleged contract made with him. 
The declaration contained three counts—two of which set 
forth the contract, and the third was a guantum merui 
count. On the trial of the case, the jury, ander the evi- 
dence, found a verdict in favor of plaintiff for the sum of 
$800.00. The defendants made a motion for a new trial on 
the grounds therein stated, which was overruled, and the 
defendants excepted. 

1. It appears from the evidence in the record, that Wal- 
ter Dortch, the defendants’ testator, was the uncle of the 
plaintiff, and had a wife and three children ; that he and his 
wife were not in good health, and proposed to the father 
and mother of plaintiff, she being present and about seven- 
teen years of age, that if she would go and live with him 
until his death, or until she should marry, that he would 
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give her a child’s part of his property at his death, or $2,- 
000.00, and treat her like a daughter ; that she went to live 
with him under this contract, and continued to live with 
him until his death, a period of sixteen years—and that she 
rendered valuable services to him and his family. The main 
ground of error insisted on here by the plaintiffs in error, 
was the refusal of the court to give in charge to the jury 
the following written request, “that if the jury believe that 
Mr. Dortch invited the plaintiff, who was his niece, to live 
with him as one of his family, and at the same time prom- 
ised her, not as a compensation for her services, that he 
would, if she would live with him until she married, or 
until he died, give her two thousand dollars, or a child’s 
part out of his estate, that is a voluntary promise, and she 
cannot recover.” This charge of the court was properly re- 
fused in view of the evidence contained in the record. From 
that evidence it is quite clear, we think, that the plaintiff’s 
father voluntarily allowed her, then a minor, to make the 
contract with the defendants’ testator for her services upon 
the terms therein stated, and that the same was made by her 
with his consent, or by him for her, as it was entirely com- 
petent for them to have done under the provisions of the 
1793rd section of the Code. 

The services which it was contemplated she should render 
the testator and his family when the contract was made, and 
the services which she did render them as shown by the 
evidence in the record, were a sufficient consideration to sup- 
port that contract, and therefore the verdict was not con- 
trary to law or the evidence. The objection to the com- 
petency of Mrs. Haines to testify in the case was waived 
on the argument here, but if she was not a competent wit- 
ness, there was quite sufficient other evidence in the record 
to support the verdict, and there was no error in overruling 
the defendants’ motion for a new trial. 

Let the judgment of the court below be affirmed. 
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Davis vs. Toe Cenrrat Ratiroap. 


1. Section 3892 of the Code, providing for excepting to the execution 
and return of commissions, does not apply where answers to inter- 
rogatories are brought into court in virtue of a written consent, 
entered on the interrogatories and signed by the counsel of both 
parties, in the following terms : ‘‘Service acknowledged and copy 
waived. We waive commission and commissioners, and consent 
that the witness write out his answers and swear to them before a 
notary public, and sea] them up and deliver them to the clerk, with- 
out other formality, and that his answers be read as if regularly 
taken.” If some of the direct interrogatories are not fully answered, 
the party propounding them ought to take steps to re-examine the 
witness as to the matters on which the answers are deficient, unless 
some obstacle to a further examination has intervened. 

. Where the great pressure of the case was on the question whether 
the child of deaf and dumb parents was depxived of the sense of 
hearing by an injury received at the hands of the defendant, when 
it was under two months of age, it devolved on the plaintiff to show 
that the child was not deaf before the injury, or was not born deaf. 
A charge to the jury that ‘‘if the evidence be equally balanced for 
plaintiff and defendant on any contested point, they should find that 
part of the case in favor of the defendant,” was not erroneous in view 
of the special facts. 

. Strictly speaking, the court should not instruct the jury that the in- 
terest of a witness affects his credit. The better instruction is, that 
it may affect his credit, and that it is for the consideration of the jury, 
they being the judges of whether it does or does not influence his 
testimony, and if so, to what extent. 

. The suit being by an infant child for damages from wounds and 
bruises that were cured in a few months, and from the loss of the 
sense of hearing alleged to have been a consequence of the injury, a 
charge on the measure of damages in the terms following was sub- 
stantially correct: ‘‘ There is no known rule of law by which wit- 
nesses can give you the amount in dollars and cents, as the amount 
of injury, but this is left to the enlightened conscience of an impar- 
tial jury. This does not mean that juries can arbitrarily enrich one 
party at the expense of the other, nor that they should act unrea- 
sonably through mere caprice. But it authorizes you to give rea- 
sonable damages where the proof shows that the law authorizes it. 
But the jury should exercise common sense and love of justice, and, 
from a desire to do right, fix an amount that will fairly compensate 
for the injury received.” 

. The verdict was warranted by the evidence, and is satisfactory to 
this court, as it was to the court below. 
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Interrogatories. Practice in the Superior Court. Charge 
of Court. Witness. Damages. New Trial. Before Judge 
Hittyer. Fulton Superior Court. April Term, 1877. 


Rebecca B. A. Davis, an infant, by her next friend, brought 
case against the railroad company for $10,000.00 damages, 
alleged to have been sustained by her on account of a 
collision of trains, upon one of which she was a passenger, 
through the negligence of the defendant; she alleged that 
in addition to other injuries sustained, she had been made 
permanently deaf and dumb. The defendant pleaded the 
general issue. 

There was no question made as to the collision having 
been caused by the negligence of the defendant. The great 
point of contention was as to the amonnt of damages to 
which plaintiff was entitled. At the time of the injury she 
was not quite two months old. She was, at the time of trial, 
deaf and dumb. Both her parents were deaf mutes. It 
was asserted, and evidence to that effect was introduced, that 
the injury on the train caused her unfortunate condition. 
This was denied, and evidence introduced to the contrary. 
The testimony was voluminous and conflicting, consisting 
largely of that of experts. 

The jury found for the plaintiff $700.00. The plaintiff 
moved for a new trial upon the following grounds: 

1st. Because the court allowed the defendant to read in 
evidence the answers of Dr. Abner W. Calhoun to written 
interrogatories under the following state of facts: 

At the request of counsel for defendant, Dr. Calhoun had, 
on November 21st, 1875, visited the plaintiff near Rockmart, 
Georgia, for the purpose of making an examination of her 
organs of hearing. In the spring of 1877, counsel for plain- 
tiff prepared interrogatories for said Calhoun which were 
crossed by counsel for defendant. On the back thereof was 
written the agreement copied in the firet head-note. On 
June 14th the witness delivered the interrogatories and 
answers to the clerk of court. On June 22nd, counsel for 
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plaintiff indorsed on the package the following: “ Plain- 
tiff objects to these interrogatories because the first question 
in the sixth direct interrogatory is not answered, and because 
the second, third, and fourth questions in the seventh direct 
interrogatory are not answered.” The trial commenced on 
June 26th, and terminated June 29th. Before the case was 
submitted to the jury, counsel for plaintiff moved to sup- 
press and exclude the answers. The motion was overruled. 

2nd. Because the court erred in each of the following 
charges : 

(a.) “The burden of proof is on the plaintiff to show 
that damages or injuries were caused by the defendant, and 
hurts received by that collision, and if the evidence be 
equally balanced for plaintiff and defendant on any con- 
tested point, you should find that part of the case in favor 
of the defendant.” 

(b.) “ By our law, the parties litigant in a case are per- 
mitted to be witnesses. The interest of a party to a case 
affects his credit. But this does not mean that the jury 
should disbelieve a witness who is a party to, or interested 
in, a suit, but that to a certain extent the witness is affected, 
and the jury are the judges of his evidence as thus affected. 
Weigh and compare it with all the testimony in the case, 
and give to it the value which his relation to the case satis- 
fies the jury it ought to receive.” 

(c.) “ With reference to this case, there is no known rule 
of law by which witnesses can give to you the amount in dol- 
lars and cents as to the amount of injury, but this is left to 
the enlightened conscience of an impartial juror. This does 
not mean that juries can arbitrarily crush one party at the 
expense of the other, nor that they should act unreasonably 
through mere caprice. But it authorizes you to give reason- 
able damages when the proof shows that the law authorizes 
it. Butthe jury should exercise common sense and love of 
justice, and from a desire to do right, fix an amount that will 
fairly compensate for the injury received.” 


3rd. Because the damages found were unreasonably small, 
21 
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and because the verdict was contrary to the law and the evi- 


dence. 
The motion was overruled and the plaintiff excepted. 


E. N. Broytzs, for plaintiff in error. 


N. J. Hammonn, for defendant. 
Buecktey, Judge. 


1. So far as appears, there was no obstacle to a further 
examination of the witness. The direct, not the cross, in- 
terrogatories were answered short. The plaintiff, when 
this was discovered, should have taken steps to have thie wit- 
ness re-examined. It was not the fault of the defendant 
that the answers were deficient in fullness. Under the con- 
sent, the plaintiff was in a situation where the reading of 
the answers could have been forced upon the defendant. 
The cross-interrogatories were all answered, and that being 
so, the defendant could not have hindered the reading. Was 
it, then, at the option of the plaintiff whether the reading 
should take place or not? The parties had, by consent, cut 
loose from the generallaw. They had made a conventional 
law of their own; consequently, $3892 of the Code was with- 
out application. That section touches exceptions to the exe- 
cution and return of commissions. Here there was no com. 
mission ; and notice of objection, if delayed as long as that 
section allows—that is, until just before the case is submit- 
ted to the jury—would be unreasonably late. Where the 
evidence is taken by consent, there should, before announce 
ment of readiness for trial, be notice that the consent has not 
been duly executed, if its due execution is to be denied. 
When the parties have agreed that legal formalities shall 
be dispensed with, and the evidence is in under that agree- 
ment, they should each be entitled to depend on the right 
to introduce it, unless some notice reaches them (before an- 
nouncing ready) that the right is controverted. Not only 
commission but commissioners were waived. The witness 
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was trusted to write out the answers, seal them up, and de- 
liver them to the clerk; and the consent was positive that 
they should be read asif regularly taken. The plaintiff 
should have re-examined the witness as to the matters on 
which the answers were deficient, unless some obstacle tu a 
further examination had intervened. 

2. The burden of making out a case was upon the plain- 
tiff. A material part of the case contended for, was the 
ability of the child to hear before the injury complained of 
was received. There may bea general presumption that 
the ordinary human faculties are possessed by every indi- 
vidual. But here there was evidence that the parents of the 
individual were both deaf and dumb. The presumption 
eferred to, thus became entangled with something like an- 
other presumption, that like produces like. The charge of 
the court, “if the evidence be equally balanced for plain- 
tiff and defendant, on any contested point, the jury should 
find that part of the case in favor of defendant,” was not 
erroneous, the great pressure of the case being on the ques- 
tion whether the child was deprived by the injury of the 
sense of hearing. There was an adequate recovery for the 
effects of the injury in other respects. 

3. Strictly speaking, the court should not instruct the 
jury that the interest of a witness affects his credit. The 
better instruction is, that it may affect his credit. Interest 
and truth may go together. Is there, in the world, an hon- 
est man who does not know that he can tell the truth 
against his interest? Interest is felt asa temptation; but 
corruption reaches to an excess if, yielding to temptation, 
it succumbs on every occasion? We suppose it does not. 
Where there is possible doubt as to the effect of villainy 
upon veracity, the jury ought to be left to decide it. As 
coming from the average of society, they know best what 
to think on such a question. Interest is a great rascal ; but 
is not an absolute reprobate. Its doom is not perdition at 
all events. It has a chance of salvation. ‘It is not obliged 
to commit perjury. Doubtless the court meant nothing to 
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the contrary of this, the inaccuracy being merely verbal. 
The jury were not mislead. 

4. The love of justice! What a great love it is? 

5. The verdict was warranted. It is satisfactory to this 
court, as it was to the court below. 

Cited for plaintiff: 46 Ga., 602; 1 Kelly, 554; 19 Ga., 
404; Valentine’s Dig., 314; 2 Swan, 472; Code, §38889; 14 
Ga., 697; 6 Ib., 365; 20 Td., 593; 1 Cranch C. C., 491; 45 
Ga., 89; 41 16.117; 49 7b.,31; 55 /b., 205; Code, §3714; 
8 Ga., 207; 25 Ib., 184; 44 Ib., 229; 55 1b., 453; 39 Th, 
603; 42 /b., 62,82; 43 Ib., 287; 30 Tb., 241 et seg., 476. 

Cited for defendant: 49 Ga., 35; 55 Zb., 208; 33 76.,11; 
41 Jb., 426; 46 7b., 456, 637; 47 70., 229; 48 7d., 210; 
46 Jd., 218; Code, §3749. 

Judgment aftirmed. 


CLEMENT vs. Bunn. 


1. The rule against the sheriff, founded on a mortgage fi. fa. against 

land, was properly made absolute for the whole amount of principal, 
interest and cost, and not for the value of the land, the answer of 
the sheriff, untraversed, not alleging that the land was worth less 
than said principal, interest and cost. 
Where the superior court certified that by inadvertence, execution 
was issued against the sheriff from the rule absolute, and also an 
attachment against him, this court will not interfere, though sec- 
tion 3956 of the Code authorizes but one of these remedies at a 
time, because the court below will, if it has not already done so, cor- 
rect the error for itself, and see to it that the sheriff is not harmed 
by the inadvertent order. 


Sheriff. Rule. Practice in the Superior Court. Before 
Judge Unperwoop. Polk Superior Court. August Term, 
1877. 


Reported in the opinion. 
Buance & Kuve, for plaintiff in error. 


Ivy F. Tuompson, for defendant. 
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Jackson, Judge. 


The sheriff was ruled for a large sum of money on his 
failure to make it on a mortgage execution upon real estate. 

The superior court made the rule absolute, and the sheriff 
excepted on two grounds: first, because the rule was made 
absolnte for the amount due on the jf. fa., and not for the 
value of the land; secondly, because on the rule absolute, 
the court ordered execution to issue against him with 20 
per cent. interest, and at the same time directed that he be 
attached for contempt. 

1. The answer of the sheriff, not traversed but taken as 
true, did not set out the value of the land, nor did it allege 
that it was not worth the amount of the execution ; there- 
fore there is nothing in the first exception. 

2. Under the 3956th section of the Code, the plaintiff is 
not permitted to have execution issue for his money against 
the sheriff, and at the same time attach him; but in this 
case the court certifies that the order to attach was granted 
through inadvertence, and this court is satisfied that the 
court below will not permit the inadvertent order to damage 
the sheriff. 

Indeed, it appears from the record that steps were taken 
at chambers by the judge to correct the inadvertent order, 
and whilst the legality of such modified order at chambers 
may be questioned, yet it shows that no harm was done the 
sheriff by the part of the order of court which directed 
him to be attached, yet its effect was to relieve him from 
the attachment, and no harm has been done him by it. 

Judgment affirmed. 


FrrzGERALp vs. DovuGtass. 


Where a motion for new trial was made at the spring term, 1876, and 
time given until the second day of the next term to make out and 
submit a brief of the evidence, and though the case was called sev- 
eral times, no steps were taken to complete the record up to March, 
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1877, when the motion was dismissed for want of prosecution, this 
court will not control the discretion of the court below in refusing 
to reinstate it. ' 


Practice in the Superior Court. New trial. Before 
Judge Hirz. Bibb Superior Court. April Adjourned 
Term, 1877. 


Reported in the decision. 
Lorton & Bartierr; 8. Hatt, for plaintiff in error. 


A. Prouprir; Lyon & Nisset, by R. H. Crark, for de- 
fendant. 


Warner, Chief Justice. 


This was a motion made in the court below to reinstate 
a motion for a new trial, which had been dismissed for want of 
prosecution. It appears from the facts recited in the judg- 


ment of the court refusing the motion to reinstate, that, at the 
close of the spring term of the court, 1876, the application 
for a new trial was made, and leave given to have a brief of the 
evidence made up and submitted to the court for its ap- 
proval on or before the second day of the next October 
term of the court, which was not complied with. The case 
was called in its order during the first week of said October 
term, and no steps taken to put the case in a condition to be 
heard, and said case, at different times during said term, was 
called and passed by with like results, until in March, 1877, 
near the close of that term, when said case was called in its 
order finally and peremptorily, and still no steps having been 
taken to perfect the record, the same-was dismissed for want of 
prosecution. The motion to reinstate it was made in July, 
1877, and refused, whereupon the movant excepted. In view 
of the facts disclosed in the record, we will not interfere to 
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control the exercise of the discretion of the court in refusing 
to reinstate the motion for a new trial. 
Let the judgment of the court below be affirmed. 


Hitz vs. Winn. 


[Jackson, Judge, was providentially prevented from presiding in this case.] 


. The obligor in a bond for titles can maintain ejectment against the 
obligee before all the purchase money is due, if a part be due and 
unpaid. 

. The insolvency of the obligor is no defense to the action; even 
though he has not paid his vendor for the land, and has himself no 
title—only a bond for titles. These facts may be ground for resci- 
sion, but they are no reason for keeping the land and the purchase 
money too. 

. An obligee in a bond for titles who went into possession under the 
obligor, cannot dispute that the latter has sufficient title to maintain 
ejectment as a means of coercing payment of the purchase money. 


Ejectment. Bond for titles. “Vendor and purchaser. 


Before Judge Porrtz. Oglethorpe Superior Court. Octo- 
ber Term, 1876. 


Winn brought complaint against Hill for a tract of land 
situated in Oglethorpe county. Hill pleaded the general 
issue, and that but one of the four purchase money notes, 
for $598.70 each, is due ; that the plaintiff has no title to the 
land as he holds it under bond from Warren Hawks, and 
has never paid the purchase money therefor ; that plaintiff 
is insolvent and would not be able to respond in damages 
for a breach of his warranty ; that he ought not to recover 
because defendant would have paid the first of said notes 
given by him for the land had it not been for plaintiff's in- 
solvency and his inability to comply with his contract. 

The jury found for the plaintiff. The defendant moved 
for a new trial upon the following grounds: 

Ist. Becanse the court erred in refusing to charge the 
jury as follows: “If you believe that three of the pur- 





338 SUPREME COURT OF GEORGIA. 
Hill vs. Winn. 


chase money notes of Hill to Winn have not yet become 
due, then Winn cannot recover in this action of ejectment.” 
“Tf you believe that Winn has no title to the land he pur- 
chased from Hawks, and owes thereon several hundred dol- 
lars of the purchase money, and is insolvent, it is a suffi- 
cient reason to excuse Hill from not paying the purchase 
money note which has become due, and his failure to pay 
said note does not give to the plaintiff the right to recover 
in this action, if Winn is not, for the reasons stated, in a 
condition to comply with his part of the contract.” 

2d. Because the court erred in charging as follows: “The 
insolvency of Winn has nothing to do with this case, if Hill 
bought the land from him with a knowledge of the condition 
of Winn’s title at the time he bought.” 

The motion was overruled and the defendant excepted. 


Sam. Lumpxm, for plaintiff in error. 
J. D. Maruews, for defendant. 
Biecktey, Judge. 


1. When title is retained as security for purchase money, 
the security ought to be available as soon as the debtor puts 
himself in default. The duty of paying the first instal- 
ment is as perfect as the duty of paying the last. If the 
purchaser seeks to retain the possession of the land as against 
the better title, let him pay according to his undertaking. 
Why should he have more time than he has stipulated for ? 

2. The insolvency of the vendor is no defense to his ac- 
tion for the land. Because he is insolvent, must he lose his 
land? This would bea hard rule. It is said, however, that 
he has not paid his own vendor, and that he has only a bond 
for titles, and, therefore, could not make a conveyance. 
But, perhaps, the very use he has for the land, or for the 
money which he has bargained it away for, is to pay his 
vendor. If he is limited in his resources, the reason for his 
having full command of them is but the stronger. How 
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can he pay, when the man to whom he has sold, or con- 
tracted to sell, will neither pay nor yield possession? Ina- 
bility to convey may be ground for rescision ; but surely a 
purchaser from one who cannot make titles, is not to be tol- 
erated in keeping the land and withholding payment of the 
purchase money too. If he can render a reason why his 
vendor should not be trusted with the money, let him pay 
the money into court, and have the proper steps taken to 
apply it to the debt of his vendor, and thus render the lat- 
ter able to convey. 

3. The point that the vendor cannot recover in this ac- 
tion, because the real legal title is outstanding in his vendor, 
is not well taken. The defendant acquired possession under 
the plaintiff, and in this action is estopped from denying 
the plaintiff's title. Let him give up the land or pay for it. 
How can he avoid doing one or the other? He can take 
his choice, but cannot be allowed to retain another’s prop- 
erty without paying for it according to contract. 

Cited in the argument: 39 @a., 197; 40 Zb., 32; 33 Zb., 
122; 29 Jb., 25; 30 Jb., 336. 

Judgment affirmed. 


Baston vs. Tue Groraia RAILRoap. 


A person who declares that he was upon a railroad track by its consent 
and was injured by the running of the cars caused by unusual load- 
ing of the same—the timbers projecting seven feet beyond the track 
and he standing that distance from it at night, supposing himself 
safe at such a distance from the rail—several other trains properly 
loaded having passed without injury to him—has the right to go to 
the jury—the question of negligence being one peculiarly for the 
jury, the presumption in all cases being against the company; and 
a declaration alleging facts to the effect above stated should not 
have been dismissed on demurrer. 


Railroads. Presumptions. Negligence. Before Judge 
Gizson. Columbia Superior Court. March Term, 1877. 


Reported in the opinion. 
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T. & J. L. Oaxman, by W. D. Extis, for plaintiff in 
error. 


Barnes & Cummina, for defendant. 
Jackson, Judge. 


The single question made by this record arises upon a 
demurrer to the plaintiff's declaration, which demurrer was 
sustained and the action dismissed. 

The declaration was to the effect that the plaintiff was upon 
defendant’s line of railway by its consent, walking on the 
track at a certain point, about nine o’clock at night, when 
defendant’s train of freight cars came behind him in the 
dark ; that he stepped some six or seven feet from the track 
on one side, far enough ordinarily to be secure from dan- 
ger from the running of the train, but was prevented from 
getting still further by a hedge or thicket of briers left 
growing on the defendant’s right of way; that several of the 
trains passed him in entire safety to himself, when a piece 
of timber projecting from one of the rear trains, struck 
him in the head, felled him to the ground, badly in- 
jured him; and that this injury was the result of gross 
negligence on the part of defendant in loading its cars with 
freight in such an unusual manner, and in permitting the 
piece of timber to project so far off of the track of its 
road. 

Taking these allegations to be true, the plaintiff would 
be entitled to recover. Even a trespasser upon the track of 
a railroad is entitled to be protected from gross negligence. 
Human life is sacred, and if a human form appear on the 
road walking or sitting or lying down, some effort should 
be made to save life. But this is the case of man going 
from one point to another on the track of the road by its 
consent, and who, therefore, is not a trespasser, but was en- 
titled to greater consideration than a mere trespasser would 
be entitled to claim. Having got off the track six or seven 
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feet—far enough to be safe ‘where the cars were loaded as 
usual and the freight did not project—he had a right to 
suppose that he was safe; and it proved to be the case that 
he was safe when several trains passed him and until this 
train, loaded in an unusual manner, with timbers projecting 
more than six or.seven feet from the track, struck him and 
inflicted the damage upon him by gross negligence on de- 
fendant’s part. 

Section 3033 of our Code is in these words: “ A railroad 
company shall be liable for any damage done to persons, 
stock, or other property, by the running of the locomotives, 
or cars, or other machinery of such company, or for dam- 
age done by any person in the employment and service of 
such company, unless the company shall make it appear that 
their agents have exercised all reasonable care and diligence, 
the presumption in all cases being against the company.” 

Section 3034 is to the effect that the plaintiff cannot re- 
cover if the injury “is caused by his own negligence” ; but 
if both parties are negligent, he may recover, but the dam- 
ages will be diminished in proportion to his contributory 
negligence. 

Under this law, when this person, for he certainly is a 
person, was hurt and had damage done him by this company, 
“by the running of the cars,” the presumption was against 
the company that its negligence caused it. Does this dec- 
laration show that this person’s “own negligence caused tt,” 
so as to defeat his recovery under section 30344 Certainly 
not. He got off far enough to be safe had the car been 
loaded as he had the right to reason that it was loaded. 
Even if he had been somewhat negligent, it cannot be said 
with truth that his negligence caused the injury by itself, 
under the facts here set out and admitted to be true. See, 
also, 56 Ga., 540. 

It may be that the company will show itself to be with- 
out fault by showing that its agents “ exercised all ordinary 
and reasonable care and diligence”; but admitting, which 
the demurrer does, the charges made here against it, they 
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certainly show injury to the’ person; and as the law pre- 
sumes negligence against the company, which it must rebut, 
and as negligence is a question for the jury, we cannot see 
why this person has not the right to go to the jury. 56 
Ga., 544. Especially must this be his right when he was on 
the track by the consent of the defendant. 

Judgment reversed. 


Tue Mayor or Brunswick vs. Lams, sheriff, e¢ al. 

An order dismissing vertain parts of a bill in equity is not such a final 
disposition of the cause as will entitle complainant to writ of error. 
The proper remedy is by exception pendente lite. 

Practice in the Supreme Court. January Term, 1878. 
Reported in the decision. 


Mersuon & Surru; R. K. Hivzs, for plaintiffs in error. 


_Goopyzar & Harris, for defendants. 


Warner, Chief Justice. 


The complainants filed their bill against the defendants 
with a prayer for an injunction, on the allegations contained 
therein, to restrain them from filing a great number of 
suits against complainants, and thereby putting the city 
to great and unnecessary expense; and also to restrain 
the defendants, the creditors of said city, from collect- 
ing their demands by levy and sale of the pucblic prop- 
erty of said city in satisfaction thereof. The chancellor 
heard the application for injunction at chambers, on the 
20th of April, 1877, and, after considering the same, granted 
the injunction prayed for only so far as to restrain the de- 
fendants from selling, or attempting to enforce any judg- 
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ment against any property held in trust by the complain- 
ants dedicated to public uses, and refused to restrain the 
defendants to any greater exent than specified in said order. 
This order of the chancellor was not excepted to, the legal 
effect of which was to continue the injunction granted by 
him until the final hearing of the cause, when, if the proofs 
should authorize it, a perpetual injunction might be decreed 
by the court. The cause being in that condition, it came on 
to be heard at the November term, 1877, of Glynn superior 
court, when the defendants made a motion to dismiss so 
much of the complainants’ bill as was the foundation of their 
prayer for that part of the injunction which the chancellor 
refused to grant, on the ground that it contained no equity. 
The court sustained the motion, and dismissed such parts of 
the complainants’ bill as were objected to for want of equity 
to support the injunction prayed for and refused by the chan- . 
cellor, but retained the bill in court for a final hearing so far 
as the allegations contained therein were the foundation of 
the injunction granted by the chancellor at chambers, where- 
upon the complainants excepted, and brought up the case 
to this court by writ of error. 

The dismissal of certain parts of complainants’ bill was not 
a final disposition of the cause as to them; the cause still re- 
mained in court for a final hearing upon their allegations as 
to their right to have the injunction granted by the chan- 
cellor, made perpetual by a decree of the court; and that 
being so, the case was prematurely brought to this court, 
according to the provisions of the 4250th section of the 
Code. The complainants could have filed their exceptions 
to the decision of the court, and had the same entered of 
record, as provided by that section, if they had thought 
proper to have done so; but candor requires us to say that 
there is nothing in the allegations which were dismissed 
from the complainants’ bill which would have authorized the 
granting of the injunction prayed for and refused by the 
chancellor in the first instance. 





344 SUPREME COURT OF GEORGIA. 


The Augusta Ice Manufacturing Co. et al. vs. Gray. 


Let the writ of error be dismissed as having been prema- 
turely brought to this court. 


Tue Aveusta Ick Manuracrurtmne Company et al., vs. GRAY. 


1. A chancellor should not, of his own motion, appoint a receiver 
without a proper case made therefor in the record. 
2. His discretion in granting the injunction will not be controlled. 


Injunction and receiver. Before Judge Gisson. Rich- 
mond County. At Chambers. February 25, 1878. 


Gray filed his bill against Gage, Barrett, Ham, Gillette, 
and others, as directors, and the Augusta Ice Manufacturing 
Company, making, in brief, the following case : 

In 1876, Gray and his associates were incorporated by pe- 
tition and order in Richmond superior court, under the 
name of the Augusta Ice Manufacturing Company, and en- 
gaged in manufacturing and selling ice. Gage was previ- 
ously engaged in dealing in natural ice, and the two coming 
into competition, injured his business. He, therefore, not 
as a bona fide investment, but for the purpose of breaking 
up the business of the company, purchased largely of stock 
therein, until he succeeded in getting control of a majority 
of-the same. He then, using the name of Gage & Co., pro- 
cured a lease of the company property for one year; and 
at its termination, by reason of controlling a majority of 
the stock, procured a vote of a majority in interest though 
not in numbers, at a meeting of stockholders, to sell all the 
property and abandon the business. A committee was ap- 
pointed to conduct the sale, and the property advertised. 
The directors, apparently considering themselves bound by 
the vote of a majority in interest, confirmed the same. This 
entire action is contrary to the intention of the charter, and 
in prejudice of the rights of a majority in number of the 
stockholders, the business being a profitable one to them. 
If the charter is invalid because the courts had no jurisdic- 
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tion to incorporate manufacturing companies, then the 
stockholders are partners, and the action of the smaller 
number is illegal. Discovery was waived. 

The prayer was for injunction to restrain the sale, and to 
restrain Gage from carrying on a rival traffic in natural ice 
while he remained a stockholder ; for mandamus to cause 
the directors to continue the business; for general relief 
and subpcena. 

Defendants’ answers denied the profitableness of the bu- 
siness and all mala fides. The joint answer of Barrett, 
Ham and Gillette, was in the nature of a cross-bill. It 
prayed that if the corporation was not legally constitued, a 
receiver should be appointed to sell and distribute the pro- 
ceeds pro rata; that if it was legal, the sale should proceed 
as already directed, or if not this, that a receiver should be 
appointed as an officer of court to conduct the sale. 

The court granted the injunction and appointed a re- 
ceiver; whereupon defendants excepted. 


Frank H. Mutter, for plaintiffs in error. 
Barnes & Commune, for defendant. 


Warner, Chief Justice. 


The complainant filed his bill against the defendants, 
with a prayer for an injunction to restrain the sale of the 
property of the Augusta Ice Manufacturing Company, a 
corporation, on the allegations contained therein. The de- 
fendants Barrett, Ham and Gillette, in their answer in the 
nature of a cross-bill, prayed that in the event the court 
should be of the opinion that the corporation was not legally 
organized, then that a receiver might be appointed with di- 
rections to sell the assets and distribute pro rata, and that 
if legally organized, that the sale might proceed under the 
advertisement, or if that is not allowed, that a receiver be 
appointed as the officer of the court to make the sale. There 
is no prayer for the appointment of a receiver in the an- 





346 SUPREME COURT OF GEORGIA. 


The Augusta Ice Manufacturing Co. et al. vs. Gray. 


swer of the defendant as a corporation, in the nature of a 
eross-bill, or otherwise. On the hearing of the motion for 
the injunction prayed for by the complainant in the origi- 
nal bill, the chancellor granted the same, and also appointed 
a receiver to take charge of all the property of the corpora- 
tion, and to manage and carry on its business as he might 
deem fit and proper for all the interests concerned, until 
the further or final order of the superior court of said 
county, in selling or carrying on said ice business, a motion 
for which the judge thereof will hear when ali the facts in 
relation to its profitableness are more fully stated. To the 
granting of the injunction and the appointment of a re- 
ceiver with the powers and directions as specified in the 
order of appointment, the defendants excepted. 

1. According to the uniform ruling of this court, we will 
not interfere with the discretion of the chancellor in grant- 
ing the injunction prayed for in this case, restraining the 
sale of the property of the corporation. There was no 
prayer for the appointment of a receiver in the bill of the 
complainants, nor in the answer of the defendant as a cor- 
poration, in the nature of a cross-bill. There is nothing in 
the record going to show that the corporate property was in 
danger of destruction and loss, so as to require the appoint- 
ment of areceiver. It is true that some of the other defend- 
ants, not the corporation, in their answer in the nature of a 
cross-bill, prayed for the appointment of a receiver to do cer- 
tain things in the event certain other things should be done, 
butt here was no prayer of anybody to have a receiver ap- 
pointed for the purpose, and with the powers specified in the 
oorder f the judge as set forth in the record; therefore the 
order of the judge appointing a receiver was error, and is 
reversed. 

Let the judgment of the court below appointing a re- 
ceiver be reversed, and the judgment of the court granting 
the injunction stand affirmed. 
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A.LLen & Company vs. Tot Grorata Nationat Bank. 






(Jackson, Judge, was providentially prevented from presiding in this case.]} 







. For the purpose of proving notice of dishonor to the indorsers, the 
certificate of a notary public, made at the time of protesting the 
note for non-payment, and annexed to the protest itself, may be given 
in evidence in connection with the testimony of the notary to the ef- 
fect that the certificate is genuine, and that, though he has no recollec- 
tion of the facts stated therein, or any of them, he is satisfied of their 
truth, because he would not have certified them had he not been 
convinced of their truth at the time. 

. When the mail or post-office, was used as a means of conveying not 
tice to the indorsers, and it is in evidence that notice did not in fact 
reach them, the plaintiff must make it appear that the letters or no- 
tices were in a condition to pass to the indorsers in the ordinary 
course of the postal service —that is, that they were properly di- 
rected and stamped, or with the postage otherwise duly paid. 

. Evidence that the notary ‘‘served” the indorsers with notice ‘by 

depositing said notices in the post-office, in the city of Atlanta,” with 

no statement as to the direction, or as to the payment of postage, 
was not sufficient, where the indorsers testified that they did not re- 
ceive notice ; more especially as Atlanta was not shown affirma- 
tively to have been their place of residence, or the place where they 
usually got their letters. 









tw) 







(J) 













Negotiable instruments. Indorsers. Protest. Before 
Judge Hittyer. Fulton Superior Court. April Term, 
1877. 










The Georgia National Bank brought assumpsit against 
Crittenden & Company, makers, and Allen & Company, 
indorsers, on a note dated January 11, 1872, payable thirty 
days after date, to the order of Allen & Company, at the 
Georgia National Bank, for $575.31. The indorsers were 
served and a return of non est mventus made as to the 
makers. The evidence, as far as material, is stated in the 
opinion. The jury found for the plaintiff. The defend- 
ants moved for a new trial upon the following grounds: 
1st. Because the court erred in admitting in evidence the 
notarial certificate as to protest, etc., and especially that 
part thereof, as follows: “and I further certify that on the 
22 
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same day, to-wit: February 13, 1872, I served written no- 
tices of the demand and refusal of payment,and of protest for 
non-payment of the note, whereof a true copy is on the 
other side hereof written, on the drawer and indorsers, by 
depositing said notices in the post-office in the city of At- 
lanta.” 

2d. Because the verdict was without evidence to sup- 
port it. 

The motion was overruled and the defendants excepted. 


E. F. Hogs, for plaintiffs in error. 


H, C. Peepies; E. P. Hower, for defendant. 


Buieckey, Judge. 


The notary made a certificate as to the service of no- 
tice on the indorsers, and afterwards, on being called to 
testify in relation thereto, could not recall the facts, but 
stated that he was satisfied of the truth of the certificate, 
because he would not have certified as he did, had he not 
been convinced that the matter of the certificate was true. 
In connection with this evidence, the certificate was admis- 
sible. 5 Martin (La.) N.S. 196; 2 Nott & McCord, 331; 
1 Gr’f’s Ev. $437; 2 Phil. Ev. by Cowen & Hill, 750, note 
528; 6 Ga., 365; Code, §3866. 

2. But neither the certificate nor the testimony supple- 
menting the same, disclosed how the notices were addressed ; 
that is, to what post-office the envelopes or packages were 
directed ; nor did it appear that they were in a condition, 
with respect to stamps or prepayment of postage, to pass 
to the indorsers in the regular course of the postal service. 
There being positive affirmative evidence that the notices 
were not received, the want of evidence that the address 
was proper and that the postage was paid, was not to be sup- 
plied by mere implication. It was incumbent upon the 
plaintiff to prove these facts to the reasonable satisfaction 
of the jury. As to direction, see 20 Johns, 168 ; 1 Parsons 
on N. & B., 496, 478, note v. 
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3. The evidence was, that the notary served the indorsers 
with notice by depositing said notices in the post-office in the 
city of Atlanta. It did not appear that the indorsers resided in 
or near Atlanta, or that they usually got their letters there. 
Neither did it appear that the postage was paid, or that 
there was any address or direction on the package or packa- 
ges. The evidence fell short; and the plaintiff should not 
have recovered against the indorsers, they testifying that 
the notices were not received. 

Cited for the indorsers ; Code, $3829 ; Cobb’s Dig., 273; 
3 Ga., 492, 493, 486; Code, §1502; 2 Daniel Nego. Inst., 
17, 18, 74, 53; 5 Ind., 610; Busbee, 371; 3 Ala. 321; 3 
Hill, 520; 10 Allen, 522. 

Cited for the creditor: Prince Dig., 216; 1 Gr’leaf’s Ev. 
§§115, 116; 8 Wheaton, 326; 6 Selden, 96 ; 16 Wend., 586 ; 2 
Hill, 531; 9 Barb., 395; 5 Martin, La. N.S., 196; 2 Man. 
& Ryl., 5, 7; 6 Ga., 365; 13 7b., 510; Story on Bills, 454; 
1 Hill, Law, R. (S. C.) 30; 3 Ga., 486; Smith’s Mer. Law, 
273, 290, note; 4 Howard, 336; Story on Bills, 422; 18 — 
230, Johns, 392; 10 Howard, 515; 273; Story on Bills, 
229; 1 Kelly, 284, 314; Chit. on Bills, 131, 133; Parsons 
on Cont., 205, 206; 1 Gri’f’s Ev., p. 46; 19 Johns, 345; 
56 Ga., 294; 20 Ib., 50. 

Judgment reversed. 


ARNETT, vs. GrirFin, tax collector. 


Where one hundred per cent. of a county tax of one hundred and 
ninety-nine per cent. was recommended by the grand jury, and the 
remainder was authorized by a local act to provide for paying bonds 
and coupons, coupled with items which needed no recommendation 
of the jury, the court was right to dismiss the affidavit of illegality 
attacking the tax assessed as illegal. 


Tax. Laws. [Illegality. Before Judge Wricur. Deca- 
tur Superior Court. November Term, 1877. 


The grand jury of Decatur county recommended a county 
tax of one hundred per cent. on the state tax for the year 





350 SUPREME COURT OF GEORGIA. 
Arnett vs. Griffin, tax collector. 


1873. The county commissioners assessed a tax of one 
hundred and ninety-nine and one-third per cent. of the state 
tax. The objects of the tax were specified, and more than 
994 per cent. was authorized by local enactments, and made 
up of items which required no recommendation. A fi. fa. 
was issued against Arnett, and levied on certain lots belong- 
ing to him. He filed an affidavit of illegality, which was 
dismissed, and he excepted. 
The other facts are contained in the opinion. 


O. G. Gurtey; D. H. Russetx, by brief, for plaintiff in 
error. 


Bower & Crawrorp, for defendant. 


J acxson, Judge. 


Three grounds are taken in this affidavit of illegality, all 
of which, on demurrer, were overruled by the court, and 
Arnett excepted—first, because the commissioners, after the 
grand jury had recommended a tax of 100 per cent. only, on 
the state tax, assessed a tax of 1994 per cent. upon said state 
tax, to-wit: 75 percent. to pay bonds and coupons on county 
debt ; 25 per cent. to repair court-house and jail, and build- 
ings and repairing bridge, and keeping ferry ; 334 per cent. 
to pay sheriff, jailor and other officers’ fees; 2 per cent. to 
pay coroner’s fees ; 32 per cent. to pay jurors; 20 per cent. 
to pay the poor; 12 per cent. for bailiffs costs, non-resident 
witnesses, fuel, servants’ hire and stationary. Secondly, be- 
cause said fi. fa. was levied by a constable. Thirdly, be- 
cause the fi. fa. was issued by Griffin, tax collector, and 
not as tax collector. 

In 18 Ga., 47, this court held that the inferior court could 
not assess an extraordinary tax for county purposes, under 
the act of 1821, without a recommendation of two-thirds of 
the grand jury. 

In 34 Ga., 370, it was held that the power to tax for pub- 
lic bridges, by the act of 1799, was unlimited except by the 
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cost of building such bridges; that the tax to support pau- 
pers might extend to one-eighth of the general tax, prior to 
the Code; and that, in addition to the taxation for ordinary 
purposes, the inferior court could levy fifty per cent. as an 
extraordinary tax, on the recommendation of the grand 
jury. 

_In 42 Ga., 229, it was held that the ordinary had the 
right to levy an extraordinary tax not exceeding 50 per cent. 
on the state tax, if the grand jury did not recommend the 
extra tax, provided such tax, specified in the order, showed 
that it was to pay a judgment against the county, or a debt 
required by mandamus, or for necessary current expenses ; 
and that a tax of one hundred and fifty per cent., levied 
without the consent of the grand jury, was illegal and void. 

In 47 Ga., 639, it was held that the ordinary had the 
power, under section 502 of the Code, to levy an extra tax 
to keep in repair county buildings and records without a re- 
commendation of the grand jury—but that in all other 
cases the ordinary could not levy an extra tax on the gen- 
eral state tax, for county purposes, without a recommenda- 
tion of the grand jury. If, however, no jury is impaneled, 
or they refuse to recommend enough to discharge any judg- 
ment against the county, or pay any debt for which there is 
a mandamus, or the necessary current expenses of the 
county for the year, then the ordinary may levy not exceed- 
ing fifty per cent. for such purposes without the recommen- 
dation of the grand jury—fifty per cent. being the limit 
with the recommendation of the jury, the ordinary cannot 
exceed that amount without it. 

In 52 Ga., 233, it was held that the ordinary could levy, 
for county buildings and debts due for the same, any sum 
_ in the discretion of that officer, under the supervision of the 
judge of the superior court by mandamus or injunction— 
and, that besides this tax for county buildings, the ordinary 
could levy, to pay judgments etc., etc., not exceeding fifty 
per cent.—that the tax for the poor under the act of 1818 
is not within the fifty per cent. limit of $503, nor the 
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100 per cent. limit of $515—and that when debts against a 
county (other than debts for public buildings and repairs) 
accumulate so that fifty per cent. will not pay them, then 
the grand jury may go to the extent of one hundred per 
cent. to pay them, and in such cases creditors have the right 
to 25 per cent. of this sum if there be not enough to pay 
the current expenses and the debt. 

In the case before us now, the grand jury recommended 
100 per cent., and refused to go beyond it, but the county 
commissioners did go beyond it and levied a tax for nearly 
200 per cent., and the question is, was this levy authorized 
by law? 

To test this, it will be necessary to consider the items of 
taxation as set out in the record. The first item is 75 per 
cent. to pay a debt of the county in bonds and coupons is- 
sued under the act of 1872—see acts of 1872, page 407. 
That act authorizes the bonds to be issued by the commis- 
sioners and requires them in the 2d section thereof to pro- 
vide for the prompt payment of the bonds—principal and 
interest. How provide? We know of no way except by 
taxation. The act of 1872, then, empowers the commis- 
stoners to tax without reference to the grand jury; and we - 
hold that this tax is authorized by this local law and stands 
independent of the general law, and the adjudications of this 
court thereon, and needs no co-operation of the grand jury 
to legalize it. 

So the item of 20 per cent. for the poor is good without 
the grand jury's recommendation, at least to the extent of 
124 per cent. under the act of 1818—34 G@a., 370; 52 Ga., 
233. 

So, 25 per cent. for the public buildings and bridges did 
not need the recommendation to make it legal—52 Ga., 233; 
34 Ga., 370. A part of this tax seems to have been for 
keeping a ferry, but a very small portion evidently. These 
items reduce the tax below 100 per cent., and the grand 
jury recommended that per cent., and thus legalized the 
balance of the tax. 
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The constable could levy on the land and return to the 
sheriff to sell—Code, §§886—888. 
It makes no difference that the tax collector issued the 
, tax fi. fa. leaving out the little word “as.” It means that 
he did the act as collector. 
Judgment affirmed. 









Duean vs. MoGuann. 






1. A judgment may be vacated for fraud, accident or mistake, unmixed 
with the negligence or fault of the complaining party, by decree in 
chancery, or in a court of law with appropriate pleadings, but can- 
not be set aside on either of those grounds on motion. 

2. Is not a judgment void where service was perfected but fourteen 

days befure the appearance term, upon the ground that there has been 

no service ? 



















Judgments. Practice in the Superior Court. Service. 
Before Judge Crisp. Webster Superior Court. September 
Term, 1877. 








Reported in the decision. 





D. B. Haxrett, for plaintiff in error. 


Gurrry & Son; W. A. Hawatns, for defendant. 






Warner, Chief Justice. 







It appears from the record and bill of exceptions in this 
case, that on the 13th of September, 1876, an issue was 
formed and tried in Webster superior court, between cer- 
tain judgment creditors of 8. M. Grubbs, as to who was en- 
titled to the money in the sheriff’s hands arising from the 
sale of his property. McGlann claimed the money as hav- 
ing the oldest judgment against Grubbs, obtained in the 
county of Chattahoochee. The junior judgment creditors 
of Grubbs attacked McGlann’s judgment on the ground that 
Grubbs had not been served with process as required by 
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law, and therefore his judgment was void. On the trial of 
that issue, the jury, under the charge of the court, found a 
verdict against McGlann’s judgment. The case was brought 
up to this court, when the writ of error was withdrawn, and 
the judgment in the court below was affirmed by operation 
of law, and that judgment was made the judgment of Web- 
ster superior court on the 19th of March, 1877. On the 
21st of March, 1877, McGlann made a motion in writing to 
set aside that judgment on the ground that the only evi- 
dence on the trial of the issue, was what purported to be an 
exemplification of the suit in which the judgment against 
Grubbs was obtained, from the superior court of Chat- 
tahoochee county, from which it did not appear that 
Grubbs had been served, whereas, in truth ard in fact 
Grubbs was served by a second original. process (he being 
a resident of Webster county), as is shown by a full exem- 
plification of the record from the superior court of Chatta- 
hoochee county of that suit, and that the exemplification of 
the judgment which was offered in evidence upon the trial 
of the issue, and upon which the verdict was rendered, was 
fraudulently obtained, and that part of it which showed 
service upon Grubbs was purposely omitted. The court 
ordered the judgment to be set aside, whereupon Dugan, 
one of the judgment creditors of Grubbs, excepted. 

Unless it appears on the face of the judgment that it is 
void, or that the pleadings are so defective that no legal 
judgment could have been rendered in the case, a judgment 
cannot, as a general rule, be set aside on motion. There is 
nothing apparent on the face of the judgment rendered by 
the court, on the 19th of March, 1877, nor in the plead- 
ings, going to show that judgment to be void. The judg- 
ment of a court of competent jurisdiction, may be set 
aside for fraud, accident, or mistake, unmixed with the 
negligence or fault of the complaining party, by a decree 
in chancery, or in a court of law under our practice, by ap- 
propriate pleadings, and by making the necessary parties to 
the proceeding for that purpose—but cannot be set aside 
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upon either of those grounds upon motion, as was done in 
this case. 

2. Besides, it is by no means clear that the judgment ob- 
tained in the superior court of Chattahoochee county was 
not void for want of service so far as the defendant Grubbs 
was concerned. It appears by the sheriff’s return upon the 
second original for Webster county, that the defendant 
Grubbs was served with the copy writ and process, only 
fourteen days before the sitting of the court to which it 
was made returnable, whereas the law required that it 
should have been served at least fifteen days before the first 
day of the term of the court. This is not a case in which 
it appears from the sheriff’s return that the defendant had 
been served according to law, but on the contrary it is af- 
firmatively shown by the sheriff’s return, that the defend- 
ant was not served according to law, and the question is, was 
that illegal service by the sheriff any service at all in con- 
templation of the law? In our judgment, the court erred in 
setting aside the judgment of the 19th of March, 1877—on 
the statement of facts contained in the record. 

Let the judgment of the court below be reversed. 

























Martuews ef al. vs. Copy e¢ al. 






1. If, in a bill for injunction, the complainants waive discovery, the 
affidavit verifying the bill ought to be positive, and ought to be made 
by some person or persons acquainted with all the material facts; or 
such facts should be otherwise established at the hearing of the ap- 
plication for injunction, with certainty enough to make evident a 
probable case for decree at the final hearing of the cause. By waiv- 
ing discovery, the complainants undertake to prove the substantial 
truth of their allegations, not only at the final hearing, but at the 
interlocutory hearing. If the evidence submitted to the chancellor 
falls short on any material averment, (such as that certain debts 
were not contracted on the faith of certain property,) the supreme 
court will forbear to control the chancellor’s discretion in refusing 
the injunction. 

2. Where an executor, now insolvent, purchased land with notes be- 
longing to him as executor, and took title to himself individually, 

and has held possession under the conveyance for more than ten 
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years, the refusal of an injunction, applied for by the legatees, to 
restrain his judgment creditors from selling the land at sheriff's sale 
as his property, will not be interfered with by the supreme court— 
certainly not unless the consequences of a sale would be irreparable 
to the complainants in spite of the doctrine of lis pendens, and in 
spite of the resource of giving to bidders at the sale actual notice of 
the equitable rights asserted in the bill. 


Injunction and receiver. Discovery. Judgments. Be- 
fore Judge Crawrorp. Chattahoochee County. At Cham- 
bers. February 22d, 1878. 


Mathews and others, legatees and representatives of leg- 
atees under the will of Charles Fisher, filed their bill against 
Cody and certain judgment creditors of his, making, in 
brief, this case : 

In 1866 Fisher died testate, appointing Cody executor, 
leaving an estate of realty and personalty of the value of 
$50,000.00 ; and directing the sale of his property and the di- 
vision of its proceeds between his wife and children, share and 
share alike. At the sale of the land, on November 6, 1866, 
Walker and Chapman purchased a plantation for $9,950.00, 
paying one-third cash, and giving note at twelve months for 
balance. They failed to meet the note at maturity, but 
offered to return the land for the note. Accordingly, on 
November 27th, 1867, Cody, as executor, delivered up their 
note, and they executed to him individually a deed to the 
land. He took possession and has so remained ever since, 
failing to sell, as required by the will, ete. 

At the same sale, Sapp purchased a tract of land for 
$1900.00, paying one third cash, and giving note at twelve 
months for balance. This note Cody held until December 
26th, 1873, when there was due thereon $1600.00. On that 
day he traded said note to one Shipp for land, taking a deed 
to himself individnally therefor. He is now entirely insol- 
vent. Judgments have been recovered against him ; and 
executions levied on the lands aforesaid. None of the claims 
which are in judgment were based on credit extended to 
Cody on account of his apparent ownership of these lands. 
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Waiving discovery, they pray that the judgment creditors 
be restrained from selling the lands levied on; that the 
deeds to Cody be reformed so as to vest title in him as ex- 
ecutor, ete. 

The bill was verified by the wife of Cody, one of the 
complainants, in the usual formal affidavit. 

Upon the hearing of the application for injunction, the 
sale to Walker and Chapman and reconveyance, and the 
transfer of the Sapp note was shown as charged, but no 
evidence was introduced as to the allegation that credit was 
not extended to Cody on the faith of the land in contro- 
versy. 

The injunction was refused and complainants excepted. 













Smirxa & Lirrtz, for plaintiffs in error. 






Porter Incram; H. Busszy; Prasopy & Brannon; 
Bianprorp & Garrarp, for defendants. 






Bueck.ey, Judge. 










1. An injunction bill should be properly verified by some 
person acquainted with the facts, more especially where dis- 
covery is waived. In the present case, there was no suffi- 
cient evidence before the chancellor that the debts were not 
contracted on the faith of the property. It isa mistake to 
suppose that the complainant can waive discovery, and not 
take the consequent burden of making out the case at the 
interlocutory hearing, as well as at the final hearing. 

2. Title to the land has been in the executor more than 
ten years, in his individual capacity. Code, §2922. Be- 
sides, the complainants have filed their bill, and can invoke 
the doctrine of lis pendens, (35 Ga., 213), and they could 
easily give actual notice to bidders at the sheriff's sale. 
They need no aid from injunction, even if they have the 
better equity on the general case. 

Cited for plaintiffs in error: §Code, §2316; 1 Perry on 
Trusts, 138; 2 Serg. & Rawle, 521; 16 Penn., 499; 18 
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Ga., 514; 14 Ill, 501; 42 Mo., 561; 28 Il, 93; 14 Wis., 
131; Story’s Equity, $1258 ; Code, §3119; 7 Ga., 534; 13 
Ib., 88 ; 40 7b., 535; 51 Zb., 180; Story’s Eq., §416, (note) ; 
56 Ga., 79 ; Clancy’s Rights of Women, 4; 11 @a., 25; 2 At- 
kins, 206; 2 Serg. & R., 491; 5 John. Chan. R., 196; 9 
Ves., 175; 12 Ves., 497; 16 Mass., 480; 5 Pick., 468; 3 
Desau Chan., 155, 160; 2 Call., R., 376 ; 24 Ga., 136; 35 
Ié., 184; Green on Ev., §§197, 199; 27 Ga., 522. 

Cited for defendants in error: 1 Ga., 324; 5 76., 56; 38 
Tb., 581; 40 Zb., 363; 58 7b. 494; 14 7b., 224; Code, 
§2922 ; 24 Ga., 236. 

Judgment affirmed. 


Bryant vs. Tue State or GEORGIA. 


A gear-house, though separated from the main yard by a fence and 
fenced to itself, may be within the protection of the dwelling-house 
within the meaning of the Code, section 4386—there being a gate be- 
tween it and the main yard, always left open at night, so as to con- 
stitute one yard, and under the protection of the yard dog; and upon 
proof of this fact, the verdict of guilty of burglary at night will be 
upheld, though the indictment allege that the gear-house was within 
the curtilage and protection of the dwelling-house—the statute being 
itself in the disjunctive and making the crime complete if the out- 
house be within the curtilage or protection of the mansion. 


Oriminal law. Before Judge Crisp. Lee Superior 
Court. November Term, 1877. 


Bryant was indicted for burglary in the night-time, com- 
mitted on a gear-house “ within the curtilage and protection 
of” a dwelling-house, and was found guilty. He moved 
for a new trial, which was refused, and he excepted. 

For the other facts, see the opinion. 


A. H. Aurrtenp; James Dopson; G. W. Warwick, by 
brief, for plaintiff in error. 


©. B. Hupson, solicitor general, by B. P. Hoxtts, for the 
state. 
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Jackson, Judge. 






The only point made in this case of any materiality, is 
that the gear-house was not within the curtilage of the dwel- 
ling- house. The proof is that it was within the enclosure 
of the yard but separated from the remainder of the yard 
by a fence, with a gate opening to the particular enclosure 
where the gear-house was located, and that this gate was 
kept ope at night, so as to have the house protected by the 
yard dog, like the dwelling and rest of the yard. 

Under our statute, this proof supports the allegation in the 
indictment, that the gear-house was within the curtilage and 
protection of the dwelling-house. The Code, section 4386, 
declares that “all outhouses contiguous to, or within the cur- 
tilage or protection of, the mansion or dwelling-house, shall 
be considered as parts of the same.” So that the offense is 
complete if the outhouse is within the protection, whether 
in the curtilage, as at common Jaw, or not. The disjunc- 
tive conjunction “or” is used in the act, and it makes no 
difference that “and” is used in the indictment ; just as a 
retailer of spirituous liquors without license may be con- 
victed if he retail any named liquor, though the indictment 
charges him with retailing many sorts, the indictment using 
the copulative conjunction “and,” and the act the disjunc- 
tive “or.” Under our Code, this outhouse was within the 
protection of the mansion—indeed it was part of it—and 
the offense of burglary was complete when it was broken 
with intent to commit larceny. 

There was no expression or intimation of an opinion by 
the judge when he said that “if a bridle was found where de- 
fendant said he put it, then I charge you that fact would be 
legal evidence.” 
Judgment affirmed. 





























JonES vs. WARREN & Hosss. 






1. Where the declaration in a suit against the drawer of a bill of ex- 
change, failed to allege presentation, refusal to pay, dishonor and 
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notice, there was no error in allowing an amendment setting forth 


these facts. 
. An assignment of error, that the court refused to allow counsel to 


argue ‘‘ certain legal propositions” to the jury, is too general. 
. Although there were some errors in the charge, the verdict being re- 
quired by the evidence, the judgment is affirmed. 


Practice in the Superior Court. Practice in the Supreme 
Court. New trial. Before Judge Wricur. Dougherty 
Superior Court. October Term, 1877. 


The following, taken in connection with the decision, suf- 


ficently reports this case : 
Defendant moved fora new trial on the following among 


other grounds: 

1. Because the verdict was contrary to law and evi- 
dence. 

2. Because the court erred in ruling as follows: At the 
opening of the case, defendant moved to dismiss the declar- 
ation, because it did not contain any allegation of presenta- 
tion, non-payment, dishonor and notice. Plaintiffs amended 
the declaration in this particular, and the court overruled 
the motion. 

3. Because, during the progress of the trial, whilst one of 
defendant’s counsel was stating some legal proposition to 
the jury and applying the same to the facts, the court in- 
terrupted him, stating that he would not allow counsel to 
argue law to the jury. 

The motion was overruled, and defendant excepted. 


C. B. Wooren; W. T. Jones; D. A. Vason, for plaintiff 
in error. 


D. H. Pops, for defendants. 


Warner, Chief Justice. 


The plaintiffs brought their action against the defendant 
as the drawer of a bill of exchange, signed by him, and dated 
at Albany, Georgia, 19th December, 1874, for the sum of 
$6,010.26, on W. W. Carter & Sons, Savannah, payable to 
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the order of plaintiffs one day after sight, which was duly 
accepted by the drawees thereof, and protested for non-pay- 
ment. The defendant pleaded, amongst other things, that, 
in drawing said bill, he acted merely as the agent of Carter 
& Sons, which fact was well known to the plaintiffs at the 
time, and that he delivered to them the railroad receipts for 
the cotton which the money for which said bill was drawn, 
purchased, as collateral security, and that said receipts 
were attached to the bill, and plaintiffs sent the same to 
their agent at Savannah for collection, to-wit: the Southern 
Bank of the State of Georgia, which agent, without the con- 
sent of defendant, delivered said collateral to Carter & 
Sons without and before collecting said bill or draft. On 
the trial of the case, the jury, under the charge of the court, 
found a verdict for the plaintiffs. The defendant made a 
motion for a new trial, on the grounds therein stated, which 
was overruled, and the defendant excepted. 

1. There was no error in allowing the plaintiffs’ declara- 
tion to be amended. 

2. It does not affirmatively appear that the court erred in 
refusing to allow the defendant’s counsel to argue “ certain 
legal propositions” to the jury, inasmuch as it is not alleged 
in the record, or bill of exceptions, what those certain legal 
propositions were. 

3. The bill does not, upon its face, appear to have been 
drawn by the defendant as the agent of anybody. Whether 
the plaintiffs had knowledge that it was drawn by the de- 
fendant as the agent of Carter & Sons, or not, the evidence 
was conflicting, and the jury have found by their verdict 
that they did not. The plain legal effect of the transaction, 
then, according to the usage and custom of the trade, was, 
that the defendant, Jones, drew the bill upon Carter & Sons, 
at Savannah, payable to the order of the plaintiffs; and, to 
induce the plaintiffs to discount it, the drawer attached 
thereto the bill of lading of the cotton shipped to the drawees, 
against which the bill was drawn, so as to enable the plain- 
tiffs to control the cotton for the purpose intended by the 
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parties, and see that it reached the drawees in order to insure 
the acceptance of the bill by them. The plaintiffs trans- 
mitted the bill, with the bill of lading attached thereto, to 
their agent in Savannah, to be presented for acceptance, 
which was done, and the bill of lading was turned over to 
the acceptors, who then became primarily liable for the pay- 
ment of the bill to the holders thereof. By discounting the 
bill, the plaintiffs became the legal owners thereof, with the 
legal right to collect the same from the drawer, on the non- 
payment of it by the acceptors. Although we think there 
were some errors in the charge of the court to the jury, still, 
under the facts of the case, and tbe law applicable thereto, 
the verdict was right, and could not well have been other- 
wise. 
Let the judgment of the court below be affirmed. 


Crane vs. Barry. 


In 1865, after June ist, a partner retired, selling out to his co-partner 
his interest (one-half) in the stock, at cost or invoice prices. The 
retired partner died; and in October, 1866, administration was 
granted upon his estate. A suit was commenced against the admin- 
istrator, in August, 1873, by the former partner of the intestate upon 
a certain award, to which suit the administrator pleaded, in January, 
1874, among other things, that at the time of the dissolution, the 
stock was worth over fifteen hundred dollars, and that he, the ad- 
ministrator, claimed to be entitled to one-half thereof, with interest. 
He neither offered expressly to set off the claim, nor prayed judg- 
ment therefor. The action and the plea remained pending until 
February, 1877, when the action was voluntarily dismissed by 
the plaintiff therein. The administrator, in July thereafter, filed 
the present bill to recover for his intestate’s interest in the stock. 
The bill was barred by the statute of limitations, and a demurrer 
containing that ground, among others, was properly sustained. 


Equity. Statute of limitations. Partnership. Before 
Judge Ricz. Clarke Superior Court. August Term, 1877. 


Reported in the opinion. 
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W. L. Mironett; P. G. Toompson, by A. L. Mrrcnett, 
for plaintiff in error. 


S. P. Tuurmonn, for defendant. 
Buecstey, Judge. 


The partnership was dissolved in the fall of 1865. One 
of the partners sold out to the other. The sale was at in- 
voice prices. It does not appear that any term of credit 
was agreed upon. The presumption is, that the debt cre- 
ated by the contract of sale was due immediately. No 
reason occurs to us why the seller could not have brought 
an action at law to recover the value of his one-half. inter- 
est in the stock, at the agreed prices. It is not alleged that 
there were any debts due to, or from, the partnership; or 
that any business of the firm was left open or unsettled. 
The period of limitation applicable to the case was four 
years. Code, $2918; 49 Ga., 431. The period is the same 
in equity as at law. Code, §2924. The seller died; and in 
October, 1866, administration was granted upon his estate. 
Counting the four years as running from that time only, the 
bar attached in October, 1870. The first time the claim was 
brought into court, was in January, 1874. It was then pre- 
sented, in a very loose and general way, by a plea which the 
administrator filed to an action brought against him, in the 
previous August, upon an award, in which action the for- 
mer partner of the intestate was the plaintiff. The plea 
did not expressly offer the matter as a set-off, nor was any 
judgment prayed for the amount. It is possible, therefore, 
that had any objection been made to dismissing the action, 
the pendency of the plea would not have brought the case 
within section 2907 of tho Code, restricting the right of 
dismissing. Be this as it may, no objections seem to have 
been presented. The action was dismissed in February, 
1877, and the plea went out with it. The bill was filed in 
July thereafter ; and the administrator now wants, it would 
seem, to treat the bill as a renewed case, under section 2932 

23 
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of the Code. But that section applies to plaintiffs who, 
after non-suit, discontinuance, or dismissal, bring a second 
action for the same cause. Here the administrator was de- 
Jendant in the first action. His plea was not a “case,” and 
the bill, strictly speaking, is not a renewed case. But a 
sufficient ground for the decision we make is, that the mat- 
ter of the bill was barred long before the plea was filed. 
The court committed no error in sustaining the demurrer 
and dismissing the bill. 

Cited in the argument: acts of 1869, p. 133; 49 Ga., 431; 
Code, §§2918, 2907, 3465; 45 Ga., 509; 37 Jb., 365. 

Judgment affirmed. 


JoNnEs vs. WRIGHT. 


A senior judgment will take money raised by a junior judgment from 
land protected from the former by four years’ possession of a bona 
jide purchaser for value, such purchaser not having any interest in 
the'fund—the junior judgment being paid the expenses of bringing 
the fund into court. 


Judgments. Lien. Before Judge Wricut. Mitchell 
Superior Court. November Term, 1877. 


Reported in the opinion. 
Davis & Lyon, by brief, for plaintiff in error. 
B. B. Bowsr, by brief, for defendant. 


Jackson, Judge. 


Mrs. Margaret Jones held a ji. fa. issued on a judgment 
dated in 1867, which was levied upon the land of one Crosby, 
the defendant, and the land was sold and the money 
brought into court. Wright held an older judgment against 
the same defendant, not levied on thisland. Wright claimed 
the money on his older fi. fa. Mrs. Jones resisted the claim 
of Wright because his fi. fa. could not have sold the land, the 
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same having been four years in the possession of a bona fide 
purchaser from Crosby, without levy by that execution, 
whereas hers had been levied in time to sell the land against 
the claim of the purchaser. 

The court ruled out testimony offered by Mrs. Jones to 
prove these facts, and ordered the money paid to the older 
Wright 7. fa., and error is assigned on this ruling. 

The question is, did the older judgment loose its lien 
upon the fund in court, when it was raised and brought in 
by the junior judgment, and when it could not have been 
brought in by the older judgment, because the property 
had been four years in the possession of a bona fide pur- 
chaser, without interruption by this judgment and without 
notice thereof ? 

The statute relied upon by the plaintiff in error is, “ When 
any person has bona jide, and for a valuable consideration, 
purchased real or personal property, and has been in pos- 
session of such real property for four years, or of such per- 
sonal property for two years, the same shall be discharged 
from the lien of any judgment against the person from 
whom he purchased ;” and the argument is, that as the land 
was discharged from the lien of Wright’s judgment, its 
proceeds, the fund in court, is also discharged. 

The statute requires that the purchase should have been 
for a valuable consideration, and that was not offered to be 
proven; but waiving that, which probably was a mere omis- 
sion to state all Mr. Jones could have proved, and admitting 
that the purchaser bought for value, and that the statute 
was complied with in terms in all respects, can the older 
judgment take money, though it could nut have sold the 
land? In 54th Ga., 569, it was held that when a debt older 
than the constitution of 1868, was levied on homestead 
property and brought the money into court, though its judg- 
ment was younger than a judgment founded on a debt since 
the constitution of 1868, the junior judgment would take 
the money, because there never was a time when the older 
iudgment could have forced the land to sale; it never had 
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any lien on it: but the question here is different. This 
judgment could have once sold this land—its lien was good 
against it—and is good against it now in the hands of any- 
body but a purchaser for value who has held the pos- 
session for four years. It is now gone out of his hands—he 
is no longer contesting—he has no interest in it—the money 
is in court, and two judgment creditors are claiming it. 
The fight is between them, and the oldest judgment, under 
the general rule, will take the money. The statute protect- 
ing four years’ possession in a purchaser for value, bona fide, 
was enacted to protect that purchaser from the lien of the 
judgment—it was passed for his benefit—and as he has no 
interest in this money, the court below did not err in giv- 
ing it to the older judgment. Of course the junior judg- 
ment ought to be paid for bringing the money into court, 
and we suppose that was done, as no point has been made 
upon it—if not, the expenses of bringing the fund in should 
be paid. 
Judgment affirmed. 


Hovser vs. Brown. 


After return of verdict, but before publication, it is too late fur claim- 
ant to withdraw his claim. This should be done before the jury 
leave their box to make up their verdict. 


Claim. Practice in the Superior Court. Before Judge 
Wrieut. Decatur Superior Court. November Term, 
1877. 


Reported in the decision. 
Bower & Crawrorp, for plaintiff in error. 


D. A. Russert; O. G. Guriey, by Z. D. Harrison, for 
defendant. 
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Warner, Chief Justice. 


This was a claim case, on the trial of which, it being near 
night, the parties agreed “that the court might direct the 
jury, that after they had made up their verdict, they 
could write it out and let the foreman sign it, put it in his 
pocket, and bring it into court at nine o’clock the next morn- 
ing ; and that after they had made the verdict and written 
it out, signed and sealed it up and given it to the foreman, 
they could disperse and be at large until nine o’clock the 
next morning.” The jury found the property subject to 
the fi. fa. levied thereon, and in accordance with the above 
directions, returned into court with the verdict, and before 
it was delivered, claimant’s counsel made a motion to with- 
draw the claim, which wasallowed by the court, and refused 
to allow said verdict to be received and entered on the min- 
utes. Whereupon the plaintiff in 7. fa. excepted. 

As a matter of practice in claim cases, we think the court 
erred in allowing the claimant to withdraw his claim at the 
time he did, on the statement of facts disclosed in the 
record. The difference between a plaintiff's dismissing his 
action before publication of the verdict, and a claimant 
withdrawing his claim, is this, that in the latter case the 
plaintiff in 7. fa. has the right to proceed against the claim- 
ant for damages, notwithstanding the claim may be with- 
drawn. Code, §3742. If the claimant desires to withdraw 
his claim in a claim case, he should do so before the jury 
leave the jury box to make up their verdict. 22 Ga., 565. 

Let the judgment of the court below be reversed. 


Wiuuiams vs. Tue State or GrorGia. 


. In the trial of a felony, there is no authority of law for examining, 
on the votre dire, two or more jurors together, or for putting upon 
the prisoner, after the examination, more than one juror at a time. 
Each juror called should be disposed of, and either accepted or re- 
jected, before another is presented to the accused. 

. In the trial of a felony, whether the prisoner is heard through one 
counsel or two, the length of the argument is not a matter for pre- 
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determination by the court. As argument progresses, the court may 
confine the range of it to the facts and law of the case, and may in- 
terdict idle repetition; but so long as counsel speaks to the point, pro- 
ceeds in good faith, and wastes no time, the court should forbear to 
interfere, but leave the limits of the speech to the discretion of the 
speaker, until it is manifest that the discussion is complete, or the 
subject exhausted. 

. The discretion of the court in permitting the state to introduce evi- 
dence at any stage of the trial, will not be controlled, unless it ap- 
pears that the prisoner, in consequence of the discharge of his wit- 
nesses, or from some other cause, has been injured. 

. In view of the evidence, and in the light of the whole charge of the 
court as set out in the record, there was no substantial error in the 
positions of the charge in reference to admissions, or in reference to 
asportation, or in reference to principals in the first degree. And the 
request of counsel to charge on the subject of aiding and abetting 
was not appropriate to the facts in evidence. 


Criminal law. Larceny. Jurors. Attorney and client. 
Practice in the Superior Court. Evidence. Before Judge 
Grice. Bibb Superior Court. October Term, 1877. 


An indictment was found against Lundy and Williams, 
charging them with simple larceny in taking and carrying 
away one red and white yearling heifer cow, marked with 
smooth cross in both ears, of the value of $15.00, the prop- 
erty of Edmund Gordon. Williams was placed on trial, and 
pleaded not guilty. 

There was evidence to show that the cow was killed by 
one of the defendants, probably Lundy, and dragged some 
fifteen or twenty steps into the bushes, where it was found 
partially skinned; that the defendants were together in the 
enterprise of killing and stealing the cow; that they had 
progressed so far as to partially skin it, when some dogs 
came up, and they heard some one hallooing, which caused 
them to abandon their purpose. 

The object of the enterprise, killing, ete., were shown by 
the admissions of Lundy, in the presence of defendant ; the 
dragging of the corpse into the bushes, by the blood, ap- 
pearance of the grass, weeds, etc. 
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The jury found the defendant guilty. A motion for new 
trial was made on the following grounds: 

1st. Because, when the jury was being impaneled, the 
court caused six jurors to be sworn on their woire dire to- 
gether, questions were propounded to them simultaneously, 
and of the six, those who rendered themselves competent 
and were put on the defendant by the state, were presented 
together. Thus the examination of the jurors, and the put- 
ting of those who were competent on the prisoner, was con- 
tinued until a panel of twelve was obtained from the array, 
the questions on the votre dire not being propounded to each 
juror separately, and those competent. not being put upon 
the defendant separately, but in bodies of six or less until a 
jury was obtained. 

2d. Because, when the evidence was closed, the court in- 
quired how many speeches would be made by counsel for 
defendant. It was replied that Mr. Erwin would open, and 
Mr. Dessau close. Whereupon the court said : “If you make 
two speeches, you can only have one hour for both; but if 
one counsel only speaks, I will not limit him.” Under this 
pressure, but one argument was made. 

As to this ground, the presiding judge certifies as follows : 
“The court asked prisoner’s counsel, before the argument 
began, how much time they would probably require for the 
argument; and counsel declined to name and fix the time, 
stating that he would only consume such time as was, in his 
opinion, necessary.” 

8d. Because, whilst counsel was making the concluding 
argument to the jury, and was insisting that no evidence 
had been introduced to prove the description of the cow as 
charged in the indictment, the court interrupted him, and 
allowed the solicitor general, on motion of the latter, to in- 
troduce a witness to supply the evidence that was wanting, 
and this though the solicitor did not state that it was by ac- 
cident or mistake that he failed to make the proof in the 
first instance. 
4th. Because the court erred in charging as follows : 
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“Tt is immaterial the distance the goods were car- 
ried. In this case, the allegation is that a cow was taken 
and carried away; if there was any moving of the cow by 
the defendant, it is proven so far as that element of the 
case is concerned; if it was moved even the shortest dis- 
tance, if you are satisfied that it was done, that this defend- 
ant shot the cow, and took possession of the body after- 
wards, and moved it however small a distance, then there 
was a sufficient carrying away to make it larceny in the 
meaning of the law.” 

5th. Because the court erred inc harging as follows: “If 
the other defendant made admissions as to killing this cow 
in presence of this defendant, you may consider that, 
whether he denied or remained silent, or admitted it or 
assented to it; you may consider, if he did not deny or 
contradict it, what were his motives in so doing, whether it 
was true, or if he had opportunity or not to deny it, or 
whether the circumstances were such as to call for a denial 
from him if he was innocent. You can consider his con- 
duct under the circumstances, and determine whether he ad- 
mitted or denied the statements of the other defendant 
about the shooting or killing of the cow, and you may con- 
sider whether or not his associate defendant admitted the 
guilt of them both, as throwing light on the whole case.” 

6th. Because the court erred in charging as follows: 
“When admissions or sayings are given in ‘evidence, you 
must hear all of them ; all must go before you and be con- 
sidered by you. You cannot hear one part and close your 
ears against the other, but you must hear all and believe 
that which is true, and reject that which is false. You can- 
not believe an impossibility as if one said, ‘I killed the cow 
first, and afterwards the other killed her! If you believe 
his story was true, accept it; if part was true and part was 
false, then receive what was true and reject what was 
false.” 

7th. Because the court erred in charging as follows: “If 
the cow was alive and one or both of them killed it for the 
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purpose of stealing, and afterwards removed the body, that 
makes the crime complete, whether they removed the cow 
while alive or after she was killed.” 

8th. Because the court erred in charging as follows: “ The 
offense does not consist in shooting the cow. The defend- 
ants are charged with stealing the cow, and if they both 
joined in that enterprise, it makes no difference who shot 
the cow. The question is who stole the cow. If one shot 
and the other assisted in carrying it away, both are guilty ; 
or if both shot, the shooting does not determine who stole 
the cow. One may have shot while the other stood by and 
assisted in carrying it off; if so he is as guilty as if he had 
done the shooting.” 

9th. Because the court erred in charging as follows: “If 
one or both of these defendants shot and killed the cow, and 
if after that, while in the act of skinning it (if they did skin 
it), they moved it from its natural position, any distance at 
all, that is sufficient evidence of carrying it away in the 
meaning of the law, and you may find the defendant guilty 
if you believe he aided in doing it.” 
The motion was overruled and the defendant excepted. 























H. C. Erwiwy; Dessau & Srrouxocxer, for plaintiff in 
error. 









. ©. L. Barter, solicitor general, by W. A. Lorron, for 
the state. 





Burcstey, Judge. 








1. The Code declares, section 4681, that “on calling each 
juror, he shall be presented to the accused in such manner 
that he can distinctly see him, and it shall then be lawful 
for the state, or the accused, to make either of the follow- 
ing objections” (specifying them). Section 4684 prescribes, 
that “if found competent and not challenged peremptorily 
by the state, he shall be put upon the prisoner, and unless 
challenged peremptorily by him, shall be sworn to try the 
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cause.” This shows that jurors are to be driven upon the 
prisoner in single file, and not in platoons. He is not to 
be confused by looking upon a multitude of faces at once, 
but is allowed to sean each countenance separately. He is 
not to be thrown into alarm by too strong an exhibition of 
force. He takes his jurors one by one, and wrestles with 
them single handed. This is the scheme of the Code, and 
it is the scheme of the common law as well. Chitty says, 
“the usual course is for theclerk of the arraigns or the clerk 
of the peace (after he has addressed the prisoner as to his right 
of challenge, and that he is to object to the jury as they come 
to the book and before they are sworn,) to call the name of 
the first juror, and then, if he be not objected to, the pris- 
oner so signifies ; and then that juror is sworn, and then the 
next is called and he is accepted or challenged.” 1 Chit., 
Or. Law, 547. See, also, Archbold Cr. Pl. & Prac. 162. 
There is no reading in the books of a regular march of the 
jurors upon the prisoner, and of his having to welcome or 
repel more than one at a time. 

2. The length of argument, in the trial of a felony, is 
not a matter for pre-determination by the court. How can 
the court know, in hours and minutes, how long the argu- 
ment ought to be? There is no rule of practice that settles 
it, and the judge cannot settle it by what he may suppose 
sufficient. As argument progresses, he may confine its 
range to the facts and law of the case, and may interdict 
idle repetition; but while counsel speak to the point, and 
proceed in good faith, wasting no time, how can the court 
forbear to be patient, and hear what is said? When it is 
manifest that the discussion is complete, and the subject ex- 
hausted, a stop may be ordered. 

3. The discretion of the court in permitting either party 
to introduce evidence at any stage of the trial, will not be 
controlled unless it appears that the opposite party, in con- 
sequence of the discharge of witnesses, or from some other 
cause, has been injured. 

4. The charge of the court was free from substantial er- 
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ror, in reference to admissions, asportation, or to principals 
in the first degree. And the request to charge in reference 
to aiding and abetting, was not appropriate to the facts in 
evidence. 

Cited for plaintiff in error: Code, §§4681, 4682, 4684; 
49 Ga., 255; 47 Zb., 598; Code, §§3790, 3791, 3248 ; Whar- 
ton, 1810; 36 Ga., 222. 

Cited for defendant in error: Code, §4392; 1 East P. C., 
555; 1 Hales P. C., 507, 527; 1 Brit., Cr. Cases, (1 Rus. 
& Ry.,) 387, 292; 2 Brit. Cr. Cases (1 Moody,) 714; 2d. 
Car. & Payne, 423; 8 Porter, 511; 49 Ga. 225; Code 
3790; 10 Ga., 512: 27 1b., 649; Code, §3791; 19 Ga., 7; 
22 Ib., 40; 1 Greenleaf’s Ev., 218; 30 Ga., 757; 32 Jb. 
661; 10 Zd., 517; 28 Jb., 604. 

Judgment reversed. 



















Tarver ef al. vs. Fickurn et al. 





Under the act of congress of 1875, a cause in equity, brought by a com- 

plainant who is a citizen of Virginia, against defendants, all of 
whom reside in Georgia, except one who was a member of the Geor- 
gia firm but now lives in New York, will be removed from the su- 
perior court of Georgia to the circuit court of the United States for 
the southern district of Georgia, on petition and affidavit in due 
form, although the defendants may set up certain equities among 
themselves by cross bill or other pleadings, the application for re- 
moval having been made at the first term of the superior court to 
which the bill was returnable. 











Removal of causes. United States Courts. Before Judge 
Crisp. Baker Superior Court. November Term, 1877. 






Reported in the opinion. 





D. H. Porz;.Warren & Hosss, for plaintiffs in error. 


R. N. Eryx; D. A. Vason, for defendants. 
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This was a bill filed by the complainant, Ficklin, who 
was a citizen of Virginia, against sundry citizens of Geor- 
gia, and a Georgia partnership, one member of whom 
was, at the time the bill was filed, residing in the city of 
New York. Application was made at the first term of the 
superior court of Baker county, where the bill was filed, to 
move the cause to the circuit court of the United States 
for the southern district of Georgia, under the act of con- 
gress of 1875; the court refused the application because 
notice had not been given to all the defendants, and 
that judgment was brought here by Ficklin and reversed at 
the last term of this court. After the application for re- 
moval was made, the defendants interpleaded among them- 
selves by answers in the nature of cross-bills or otherwise, 
and objected to removal to the federal court on that ground; 
when the case went back to the superior court, the court 
over-ruled this objection and granted the order to remove 
the cause, and now the defendants except and say that the 
court erred. 

We see no error in the ruling of the court. Ficklin is a 
resident and citizen of Virginia and all the others of Geor- 
gia, except one who now livesin New York, but was a 
member of a Georgia partnership and lived in Georgia at 
the time this controversy arose. Even had he never lived 
in Georgia, he lives in a state different from the complain- 
ant, and as all the defendants reside in states other than 
that which isthe home of complainant, and enough of them 
in Georgia to give the circuit court jurisdiction, the case 
falls within the act of congress of 1875. It would be 
strange if the equitable defenses set up by defendants znter 
sese should operate to deprive the complainant of his right to 
remove the cause. It might be done with that intent, and thus 
defeat the act wherever two or more defendants are sued. 

But this case was virtually decided when here before. It 
will be seen by reference to the opinion of the court then 
delivered by Judge Bleckley, 59th Ga., 263, that while 
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the court ruled that notice to defendants was not necessary, 
the general merits of the case were fully considered, and the 
right to remove settled upon reason and authority, leaving 
only the single question for us now, to-wit: can the defend- 
ants, by pleadings and contentions among themselves, filed 
after the application to remove is made, deprive the com- 
plainant of his right to remove his cause, when the law in 
other respects is complied with? Clearly not, even if 
these pleadings had been in when the application was made, 
if made in time; @ forticré not, when these altercations are 
made among the defendants after the complainant has ap- 
plied to remove the case. 

Judgment affirmed. 


Hirezy, trustee, vs. Brmess. 


. An exemption in bankruptcy, made under the constitution of 1868, 
is subject to a judgment founded on a debt contracted prior to the 
adoption of such constitution. The proceedings in bankruptcy do 
not affect the creditor, he not having proved his debt or otherwise 
submitted his claim to the bankrupt court. 
2. Where, by agreement of counsel, the judge passed on a claim case 
without the intervention of a jury, it was too late to withdraw the 
claim after he had pronounced the decision. 


Bankruptcy. Constitutional law. Claim. Practice in 
the Superior Court. Before Judge Crisp. Macon Superior 
Court. December Term, 1877. 


This case appears to have been conducted throughout on 
the understanding that the land claimed had been set apart 
to claimant under the constitution of 1868 as a homestead, 
in the course of the bankruptcy proceedings, but such fact 
does not directly appear in the record. Inthe agreed state- 
ment of facts on which the case was submitted, it is said 
that he claimed the land “ for his wife and minor caildren,” 
and one assignment of error is, “in holding that the discharge 
in bankruptcy did not discharge the said Jacob Hiley from 
said debt, though it was dated before the constitution of 
1368.” 
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W. A. Haweuns, for plaintiff in error. 


A. L. Miukr, by brief, for defendant. 


Wakner, Chief Justice. 


This was a claim case, which, by agreement, was submit- 
ted to the decision of the court without the intervention of 
a jury, upon the following agreed statement of facts: 
“ The land was levied on as the property of Jacob Hiley, 
defendant, and claimed by Jacob Hiley, as trustee, ete. ; 
the debt was created prior to the constitution of 1868, 
and judgment had thereon on the 14th of December, 
1868. The fi. fa. issued thereon was levied upon the land 
claimed, on the 8th of April, 1873. The claim was inter- 
posed by Jacob Hiley as trustee for his wife and children ; 
since said judgment, said Jacob Hiley had been declared 
a bankrupt, and had received his final discharge, but 
the plaintiff in 7. fa. had not proved his debt in bank- 
ruptcy, or done anything to waive his lien, or submit it to 
the jurisdiction of the bankrupt court.” On the foregoing 
statement of facts, the court decided that the land was sub- 
ject to the fi. fa. leviedthereon. The claimant then moved 
the court to withdraw his claim, which motion the court re- 
fused as being too late. Whereupon the claimant excepted. 

1. There was no error in deciding that the land wae sub- 
ject to the fi. fa. levied thereon. Bush vs. Lester et al., 55 
Ga., 579. 

2. The court did not err in refusing to allow the claim- 
ant to withdraw his claim after the court had announced its 
judgment in the case. See Houser vs. Brown, p. 366. 

Let the judgment of the court below be affirmed. 


Lanaston, administrator, vs. ADERHOLD. 
(Jackson, Judge, was providentially prevented from presiding in this case. ] 


1, Generally, limitation Jaws act only upon remedies, and do not ex- 
tinguish rights. A surety, therefore, is not absolutely discharged 
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because a suit against him would, if brought, be barred in the courts 

of this state by section 2917 of the Code. Were he to subject him- 

self to action in a foreign jurisdiction, and be there sued, the limi- 

tation laws of the Code would not avail him, though they had fully 

run in his favor during his previous residence here. 

. When principal and surety are both residents of Georgia at the exe- 
cution of the contract, and the principal afterwards removes to an- 
other state, the statute of limitations is suspended as to him until 
his return. (Code, §2929). If, before the remedy was barred as to 
the principal, but after it was barred as to the surety, the latter 
made a new promige in writing, at the instance of the creditor, the 
new promise is binding, though he made it in ignorance of the true 
limitation law, believing the remedy not barred as to himself, and 
though the creditor, in like ignorance and under the same belief, 
told him it was not barred, and thus influenced his action; there be- 

ing no fraud or abuse of confidence. 






2 











Statute of limitations. Principal and security. Con- 
tracts. Before Judge Rios. Franklin Superior Court. 
October Term, 1877. 











On March 16, 1876, Langston, as administrator of Bag- 
well, brought complaint against Acerhold, upon the follow- 
ing note: 





“ CARNESVILLE, October 18, 1865. 
“Twelve months after date I promise to pay J. F. Lang- 
ston, administrator of J. J. M. Bagwell, or bearer, thirteen 
hundred and twenty-three dollars and forty cents, value re- 
ceived. 







(Signed) I'D. Apsenonn” 

Indorsement on back ; 

“To avoid a suit upon this note for the present, and to 
prevent any statutory bar, I hereby renew my obligation as 
security on the same. This September 19, 1873. ; 

(Signed) H. D. Aperwotp.” 


The defendant pleaded the general issue, the statute of 
limitations, and that he was only security on the note and 
the new promise was made in ignorance of his rights and 
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in ignorance of the law, as suit on the note was barred at 
the time the new promise was made, of which fact he was 
not aware; that he was induced to make the new promise 
by the representation of plaintiff that the note was not 
barred. 

The evidence presented the following facts : 

The note was given by Goodwin for property purchased 
at the sale of Bagwell’s estate. Aderhold signed as secu- 
rity merely. In 1866, Goodwin resided in Atlanta, and his 
wife in Franklin county. In the summer of 1868, he left 
Georgia and went to Memphis, Tennessee. He was fol- 
lowed by his wife about the first of 1870. Mrs. Goodwin 
was the daughter of Bagwell, the intestate. 

Shortly before the new prompése the plaintiff told the de- 
fendant, that unless such promise was made he would be 
compelled to institute suit on the note; that it was not then 
barred. Both plaintiff and defendant then honestly enter- 
tained this belief. 

The court charged the jury, in substance, that if the note 
was barred at the time of the new promise, and the de- 
fendant did not know this fact, but was induced to make 
the new promise by the representation of plaintiff that the 
note was not barred, then the defendant was not bound by 
such promise, although the plaintiff may have been honestly 
mistaken in his statement as to the effect of the statute of 
limitations on the note. 

The jury found for the defendant. The plaintiff moved 
for a new trial because of error in the charge. The motion 
was overruled and the plaintiff excepted. 


J. F. Lanaston, for plaintiff in error. 


 §. P. Taurmonp; W. R. Lirrtz; J. 8. Dorron, for de- 
fendant. 


BiEox.ey, Judge. 


1. The Code declares, in section 2158, that, “if by any 
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act of the creditor the surety is discharged, and in ignor- 
ance of the fact of such discharge, the surety promises to 
pay, such promise shall not be binding.” This applies 
where there is discharge ; as if an indorser being discharged 
for want of notice of non-payment, promises to pay, mak- 
ing the promise in ignorance of his legal rights, he will not 
be bound. 2 Kelly, 30,31. But the statute of limitations 
(Code, §2917) does not work discharge. The statute goes 
to the remedy, and does not act directly upon the right. 
The right remains intact. In conscience, the contract is as 
binding after the remedy is barred, as it was before the bar 
attached. Discharge is effective all over the world; but 
the operation of limitation acts proper, is restricted to the 
particular state or country for whose courts they are enacted. 
Though the limitation period had fully run out under cir- 
cumstances that rendered it practicable to sue on the con- 
tract, that condition of things would afford no defense in 
another jurisdiction. The latter would administer its own 
limitation laws, paying no attention to those of another 
state or country. 11 Pick., 36; 9 How., 407; 2 Parsons on 
N. & B., 631; Ang. on Lim., §§66, 67; 5 Ga., 231 et seq; 7 
7b., 163; 5 Reporter, 398. In 47 Ga., 273, it was held that 
no discharge to the surety resulted from delay to sue the 
principal, even though an action as to the latter was barred. 
This is a clear recognition of the difference between bar 
and discharge ; for if the principal debtor had been dis- 
charged, the inevitable consequence would have been the 
discharge of the surety likewise. Code, §2149. 

2. In the present case, the principal had removed from 
the state, so that the bar, as to him, was prevented by sec- 
tion 2929 of the Code. The surety and the creditor both 
believed that the bar had not attached in favor of the surety, 
and this opinion was not known to be ill-founded until the 
decision reported in 49 Ga., 431, made its appearance. Prior 
to that decision, there was a belief, perhaps a very general 
one on the part of the profession and the people, that the 
suspension of the statute, declared by the constitution of 
24 
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1868, was operative on notes, etc., made after June, 1865, 
notwithstanding the eighth section of the act of 1869, which 
expressly subjected them to the limitation laws set forth in 
the Code. The new promise now relied upon was made be- 
fore any decision to the contrary of this view had appeared. 
The promise was made in ignorance of the true limitation 
law ; but it seems to us, that could not, and did not, vitiate 
it. The general rule is laid down in section 3121 of the 
Code in these terms: “Mere ignorance of the law on the 
part of the party himeelf, where the facts are all known, and 
there is no misplaced confidence, and no artifice or decep- 
tion, or fraudulent practice is used by the other party, either 
to induce the mistake of law, or to prevent its correction, 
will not authorize the intervention of equity.” See, also, 
56 Ga., 73. Here the facts were all known, and both parties 
acted honestly and in good faith. There was no misplaced 
confidence; for although the creditor was an attorney at 
law, and the surety was not, they did not sustain towards 
each other the relation of counsel and client. They dealt 
at arms length; and if the surety was willing to act upon 
the opinion of the creditor instead of taking other counsel, 
he cannot urge that he was misled, where there was no 
intention to mislead. If he wished to secure himself against 
the consequences of possible error, he ought to have sought 
counsel elsewhere. A full measure of diligence would have 
required some such step. But the great fact is, that the 
promise was founded on a solid moral right. The debt still 
existed, and it was doing what ought to have been done to 
give a remedy for its recovery. If there was a mistake, it 
was one which went to advance justice, and not to obstruct 
or defeat it. A mistake which operates as injustice to one 
party, and gives an unconscientious advantage to the other, is 
the kind of mistake of law from which equity relieves. Code, 
§3122. But what hurt is it to an upright conscience to re- 
ceive voluntary payment (even from a surety) of a just 
debt after the remedy is barred? The truth is, a debt is 
equally just, whether there is a remedy for its recovery or 
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not. Remedy does not make justice, but has relation to 
enforcing justice. There is a kind of injustice in waiting 
for legal remedies to be invoked, and in obliging creditors 
to incur the expense and delay of prosecuting them. Who- 
ever wishes to practice the highest order of justice, will 
pay without being sued. Right, not remedy, is the foun- 
dation of duty. Remedy is the whip that urges perform- 
ance on the unwilling. 

Cited in the argument: Code, §2158; 2 Kelly, 30, 31; 
1 Tenn. R., 712; 7 Mass., 449; 9 Zb., 408; 2 Bailey, 623; 
1 Kelly, 418; 49 Ga., 4382; 10 Zb., 285; 17 7b., 522; Code, 
882150, 2157. 
Judgment reversed. 















Speer vs. Tue State oF GEORGIA. 


The offense of fornication, as defined in the Code of this state, is not 
included in the crime of rape, and on a verdict of fornication found 
upon an indictment for rape, the judgment will be arrested. 










Criminal law. Before Judge Harris. Dooly Superior 
Court. September Term, 1877. 





Reported in the opinion. 









S. Hatt; H. Morean, for plaintiff in error. 





Tuomas Eason, solicitor general, by Z. D. Harrison, for 
e state. 






Jackson, Judge. 






The defendant was indicted for rape. At the close of the 
ordinary indictment for that crime, the allegation was made 
that the defendant was an unmarried man, and the woman 
wronged was an unmarried woman. On the trial the defend- 
ant was found guilty of fornication. Whereupon a motion 
was made to arrest the judgment, the motion was overruled 
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by the superior court, and the assignment of error here is, 
that the court erred in not arresting the judgment. So that 
the single question made is, can a verdict for fornication be 
supported by an indictment for rape? or, in other words, is 
fornication a lower grade of the crime of rape, and included 
therein ? 

Rape is the carnal knowledge of a female, forcibly and 
against her will. Force, not consent, either purely volun- 
tary or yielded to seduction, is the element that necessarily 
enters into the crime of rape. Its very backbone is foree— 
it is broken and there is no rape, and can be none, if the wo- 
man is willing. Hence a verdict of an assault, or assault and 
battery, or assault with intent to commit a rape, may be 
founded upon an indictment for rape, because force is in 
these offenses, and also in rape, and there always is an assault 
and, in many cases, a battery, in every rape. 14 Ga., 
55, 225. But, under a fair construction of our Code, 
there is no fornication unless the man and woman both con- 
sent. The woman must consent as well as the man; there- 
fore, fornication cannot be forcible and against the woman’s 
will. The Code provides that “any man and woman who 
shall commit adultery, or fornication, or adultery and forni- 
cation, shall be severally indicted,” ete. While indicted sep- 
arately, it seems clear that both must commit the offense ; 
the woman as well as the man must do the deed, commit the 
crime; but intention—will—is a necessary ingredient in 
every crime, and if the woman be forced, and the man has 
carnal knowledge of her against her will, she has committed 
no offense, and as both must concur to commit fornication, 
there can be no fornication under the Code of Georgia in- 
cluded in rape. See Code, §§4534, 4349. And so this court 
held in treating of incestuous fornication in 44 @a., 214, 
ruling that incestuous adultery or fornication, from the terms 
of the section which defined it, was not a joint offense, and 
then adding that “the very next section, §4460 (now 4534), 
punishing fornication and adultery, does make a joint offense, 
and uses very different language.” 









JANUARY TERM, 1878. - 383 


Bostwick vs. Duncan, Johnston & Co. 







Nor does the Wood case control this case. Seduction 
necessarily embraces fornication or adultery. The consent 
of the woman is obtained, and she yields, freely and volun- 
tarily, to the entreaties and persuasions of the man. She 
commits fornication or adultery, as the case may be, just as 
fully as the man does, although she does so under false 
promises on his part. She consents, but in rape there is no 
consent by the woman at all. See Code, §4371. Therefore, 
when this court held that under an indictment for seduc- 
tion, a verdict for fornication could be upheld, it did not 
touch the question made here. Wood vs. The State, 48 
Ga., 192. 

But independently of this view, which should conclude 
the case without more, the very fact that it was necessary 
to add to the usual charge of rape the allegation that both 
the man and woman were not married, but single, shows 
that on an indictment for rape, pure and simple, without 
words which are mere surplusage, the defendant could not 
have been convicted of fornication ; for, without those words, 
if the woman consented, and there was voluntary cohabita- 
tion, it might have been adultery, and not fornication. So 
that fornication is not necessarily in rape, and a lower grade 
of rape, even if the objection that rape is only where force is 
used and the will of the woman overpowered, could be over- 
come. For these reasons, it is clear that the court below 
erred, and that the judgment must be arrested. 

Judgment reversed. 




























Bostwick vs. Doncan, Jonnston & Company. 





That defendant signed a written agreement without reading it, and it 
did not contain the contract as in fact made, is no ground for the 
introduction of parol evidence to vary its terms, etc. It is not the 
duty of courts to relieve parties from the results of their gross neg- 

ligence. 












Contracts. Pleadings. Negligence. Before Judge Hatt. 
Spalding Superior Court. August Term, 1877. 
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Bostwick vs. Duncan, Johnston & Co. 
Reported in the decision. 
Speer & Srewart, for plaintiff in error. 
Hoyt & Jounson, for defendants. 
Warner, Chief Justice. 


The plaintiffs sued the defendant in the county court of 
Spalding county, on the following written contract : “Griffin, 
May 4, 1875. On the first day of November next after 
date, I promise to pay to the order of Duncan, Johnston & 
Co., one hundred and twenty-six dollars, or the full amount 
of nine hundred and twenty-five pounds of middling cotton, 
well ginned and packed in bales, delivered at the nearest 
railroad depot, free of all expense, in payment for one and 
eight-tenths ton of blood-guano received by me, without 
warranty of vendor, and with all faults, at purchaser’s risk. 
The inspector appointed by law, whose brand is upon said 
fertilizer, is hereby constituted and recognized as the agent 
of the subscriber, who agrees to be bound by his inspection 
as made. If payment is tendered in cash on or before the 
fifteenth day of October next after date, said payment will 
be accepted on a basis of seventy dollars per ton of two 
thousand pounds. Failing to meet this note or obligation 
at maturity, 1 hereby promise and agree to pay interest at 
the rate of twelve per cent. per annum. I waive all right 
of exemption or homestead on real or personal property un- 
der any law, and agree to pay all costs and attorney’s fees if 
any are incurred in the collecting of this note or obligation. 
Value received. Signed, O. B. Bostwick. In presence of H. 
J. Simonton.” 

On the trial of the case in the county court, a judgment 
was rendered for the plaintiffs. The defendant entered an 
appeal to the superior court and filed the following pleas : 

“ And now comes defendant by his attorneys, Speer & 
Stewart, and defends the wrongs and injuries when, etc. 
and for plea, and answer says, that he is not indebted in 
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manner and form as plaintiff has set forth, and of this he 
puts himself upon the country. 

“ And for further plea defendant says, that the contract 
sued upon was for what purported to be blood-guano which 
was sold, and represented to be a first-class fertilizer, well 
suited for the growth of corn and cotton and other crops. 
And defendant says that said fertilizer was wholly useless, 
and not suited for the growth of corn and cotton as repre- 
sented. And wherefore defendant says that the consider- 
ation of the bond sued upon has wholly failed, and that he 
is not due plaintiff anything. 

“ And for further plea defendant says, that plaintiff ought 
not to have and maintain said action, for that the same was 
given for guano, and which guano plaintiffs, through their 
agent, W. T. Cole, sold and represented as the best guano 
in the world. And defendant further says that plaintiffs, 
by W. T. Cole, obtained said note by fraudulent representa- 
tions, saying the same was an ordinary guano note. That 
relying upon said agent he did not read the same or have 
the same read, said agent saying ‘ sign note—that is all right,’ 
and defendant signed the same, not knowing that plaintiff 
did not . . . thesame, and shortly before signing, said agent 
saying if the guano was not good, not to pay for the same. 

“ And for further plea defendant says, that plaintiff ought 
not to have his said action, because he says the consideration 
of said note was a blood-guano in said contract of the qual- 
ity, and thus defendant says the consideration has failed, for 
said guano was wholly worthless and of no agricultural or 
commercial value to this defendant. Defendant says at the 
time he purchased said guano, W. T. Cole, agent of said 
plaintiffs, represented and warranted said guano to be the 
best guano ever made, and also said defendant need not pay 
for the same unless it was a good article, and then and there 
agreed if defendant would buy said guano that he would 
take an ordinary guano note for said guano, due in the fall. 
Defendant avers that, relying upon the representations 
of said agent, he purchased said guano of said agent of 
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plaintiffs, and some time thereafter, to-wit: at the date of 
said note, said agent sent to defendant the note sued on and 
represented that he desired to close up the contract as to 
the purchase of said guano, as made with said defendant, 
relying upon the contract made at the time of said purchase, 
with said agent, and believing that the said guano note, so 
presented to be signed, contained only the terms of ordi- 
nary guano notes, and in which ordinary notes only the 
cotton option delivery and the waiver of homestead were 
contained, said defendant, without reading said note sued 
on, but relying on the contract and agreement in said note 
contained as being the same existing in parol, made and 
signed said note. 

“ And this defendant says, that he never knew of the con- 
ditions in said note sued on as to no warranty of said guano 
at the time he signed the same, or he would have refused so 
to have done, but he supposed he was signing only an ordi- 
nary guano note, and not such a one as sued on. And de- 
fendant avers that by the fraudulent conduct and representa- 
tion of plaintiffs’ agent (as hereinbefore alleged), the whole 
contract was changed, and in said contract signed, conditions 
and terms were falsely and fraudulently imposed on defend- 
ant, to-wit: as to the clause as to buying said guano ‘ with- 
out warranty of vendor, and with all faults, and at purchas- 
er’s risk,’ to which he never assented. ‘The inspector ap- 
pointed by law, whose brand is upon said fertilizer, is hereby 
constituted and recognized as the agent of the subscriber 
who agrees to be bound by his inspection as made.’ Also, 
the provision in said contract to pay all costs and attorney’s 
fees. And defendant says that for the causes set forth, said 
contract is not binding on the defendant, and he prays that 
said contract sued on may be reformed so as to set forth the 
true contract with said agent and this defendant, and that 
he may be allowed to plead failure of consideration to said 
contract.” 

To these pleas of the defendant the plaintiffs demurred as 
being insnfficient in law, and moved the court to strike the 
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same, which motion was sustained, and the defendant ex- 
cepted. 

The question presented for our consideration and judg. 
ment is, whether the defendant’s plea makes out such a case, 
assuming the allegations contained therein to be true, as will 
authorize the admission of parol evidence to vary or contra- 
dict the terms of the written contract sued on. The defend- 
ant alleges in his plea, that he made a different parol con- 
tract with Cole, the plaintiffs’ agent, in regard to the guano 
from the one contained in the written contract ; that some- 
time thereafter, at the date of said note, said agent sent to 
demand the note sued on, and defendant, relying on said 
contract made with the agent, Cole, at the time of purchas- 
ing the guano, signed the note presented to him without 
reading it, believing it to be only an ordinary guano note, 
with the cotton option delivery and waiver of homestead, etc. 
The note sued on and signed by the defendant was not) 
presented to him by Cole, the plaintiffs’ agent, with whom 
the parol contract is alleged to have been made, but was 
presented to him by another person for his signature (who 
that person was the plea does not allege) ; and if the defend- 
ant chose to believe that person, whoever he was, as to what 
the note contained, without reading it, he has no one to blame 
but himself, if, in fact, that person did make any represen- 
tations as to the contents of the note at the time he pre- 
sented it to the defendant for his signature. It is not the 
duty or business of the courts to relieve parties from their/ 
gross negligence in making their contracts. Besides, in 
these days of hard swearing, when every man is a competent 
witness to swear for himself in his own case, the rule that 
parol evidence is not admissible to vary or contradict writ- 
ten contracts, should not be relaxed. There was no error 
in sustaining the motion to strike the defendant’s plea, as 
set forth in the record. 

Let the judgment of the court below be affirmed. 
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Neat vs. Murrpney & Company. 


The vendor of land having given bond for titles, received a part of the 
purchase money, and taken a negotiable note for the balance, and 
having transferred the note(as may be presumed for value, and with- 
out indorsement or guaranty,) and the holder of the note having 
obtained judgment thereon, and caused the same to be levied upon 
the land, and a claim having been interposed by athird person, who 
purchased from the defendant, whether the land is subject or not 
without a deed having been made by the first vendor and delivered, 
or filed and recorded under section 3654 of the Code, depends upon 
whether or not the defendant’s title passed to the claimant before 
the judgment was rendered. When the note was transferred (if 
without indorsement or guaranty), the defendant’s equity in the 
land became complete as against his vendor, and if the plaintiff in 
the judgment is satisfied to treat the debt as upon the footing of any 
other debt against the defendant, with no preference or priority other 
than that which belongs to an ordinary judgment lien, he is at liberty 
todoso. Whether he could claim a better standing for his judgment, 
by having a deed from the vendor, or his representative, filed and 
recorded, is not now in question. 


Judgments. Levy and sale. Lien. Bond for titles. 
Vendor and purchaser. Before Judge Hatt. Pike Supe- 
rior Court. April Adjourned Term, 1877. 


An execution in favor of Neal against one Parker was 
levied upon certain land as the property of the defendant, 
to which a claim was interposed by Murphey & Co. Upon 
the trial of the issue thus formed, the state of facts appeared 
which is set forth in the head-note. Whereupon claimants 
moved that the levy be dismissed because the debt on which 
the fi. fa. was founded was for the purchase money of the 
land levied on, and the vendor had filed no deed as required 
by the statute. It was so ordered and plaintiff excepted. 


Joun J. Reppine; J. A. Hunt, for plaintiff in error. 


B. M. Turner; A. D. Murrey; J. S. Boynton, for de- 
fendants. 
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Buxcstey, Judge. 








For aught that appears, the plaintiff in the judgment was 
satisfied to treat the debt as upon the footing of any other 
debt against the defendant, with no preference or priority 
other than that which belongs to an ordinary judgment lien. 
Surely he is at liberty to occupy this low position. 
Whether he could obtain a better standing for his judgment 
by having a deed from the vendor, or his representative, 
filed and recorded, is not now in question. If the note was 
transferred without indorsement or guaranty, the defend- 
ant’s equity in the land became complete as against his 
vendor. 19 Ga., 470; 32 /b., 417. The result would be 
that the land would be subject to levy and sale, at the in- 
stance of any creditor other than the vendor, without any 
conveyance. 3 Kelly,5. Whether the lien of the judg- 
ment overrides the claimants’ title derived from the defend- 
ant in fi. fa., depends upon their respective dates. 

Cited for plaintiff in error: Code, §3586; 10 Ga., 117; 
25 Jb., 42; 38 Jb., 191; Code, §3654; 32 Ga., 417, 671; 
19 7b., 457; Code, §3092. 

Cited for defendant in error: Code, §3654 ; 22 Ga., 116 ; 
40 Td., 259; 47 Tb., 215; 48 7b., 394; 53 Z6., 621. 
Judgment reversed. 






















Pirts, relator, vs. Hari, Judge, respondent. 






. Generally a mandamus absolute will not be granted by this court to 

compel the judge of the superior court to certify a bill of excep- 

tions, but the application must be for a mandamus nisi, under section 

4258 of the Code; and the exception made in 45 Ga , 618, will not be 

extended beyond what the letter of that case covers. 

2. When it appears from the bill of exceptions sought to be certified, 
that there was no error in the ruling to be corrected if brought to 
this court, as the grant of the writ of mandamus is always in the dis- 
cretion of the court, and as the bill of exceptions, if certified, would 
do the plaintiff in error no practical service, even if the application 

had been regular, it would have been denied. 
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Mandamns. Practice in the Supreme Court. January 
Term, 1878. 


Reported in the opinion. 
Emmett Womack, for petitioner. 
No appearance contra. 

Jackson, Judge. 


1. This application is for a mandamus absolute against 
Judge Hall to certify a bill of exceptions. It should have 
been an application for a mandamus nisi. Code, §4258. 

In one case in 45 Ga., 618—Dougherty vs. Harvey—the 
mandamus nist was dispensed with; but that was where 
but one single question was made, and the judge was per- 
fectly willing to sign the bill of exceptions, if his doubt on 
asingle question of law in respect to the sole question 
whether a bill of exceptions to the judgment dissolving an 
injunction could be presented later than fifteen days after 
the day of the judgment, were removed. 

The Code is explicit, and we are not inclined to extend the 
principle ruled as an exception in that case to any not fully 
covered by it. In this case there is no evidence on the papers 
of notice or by affidavit of notice to Judge Hall, or to the so- 
licitor general, and it is a case where the party was indicted 
and sentenced, and seeks to be relieved of it by habeas cor- 
pus. We hold that the mandamus nisi should be applied 
for; and regular notices to the judge and the state’s coun- 
sel ought to appear. Nobody was present to represent 
either. 

2. But in looking into the case made by the bill of ex- 
ceptions, we do not see that it could benefit the defendant 
if brought before us. 

He was tried in the county court and sentenced ; he car- 
ried the judgment to the superior court, where it was af- 
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firmed ; he brought it here, the writ of error was dismissed 
and judgment affirmed; the county court was abolished, 
but its business turned over to the superior court by the 
act of 1877, p. 64; that court ordered the sentence executed 
by an order entered on its minutes, signed by the solicitor 
general, but by order of the court, and the minutes regularly 
signed by the judge. 

Under these facts, it is an attempt to review a second 
time a judgment of the county court, of the superior court, 
and of this court. It cannot be done. There must be an 
end of litigation, and the sentence of a court of competent 
jurisdiction must be enforced. 

The case is covered by the case of Harris vs. The State. 
2 Kelly, 290, 293, 294. 

The ordinary undertook toturn out the defendant by 
writ of habeas corpus, the superior court reversed the ordi- 
nary on certiorari, and this is the judgment sought to be cor- 
rected. ,[he ordinary had no right to interfere with the 
sentence of the superior court. Code, §4023. The process 
was lawful, and it would be dangerous to let such a court, or 
any court, interfere with the sentence of any other court 
superior to itself. 

This court is constitutionally empowered to correct the 
errors, if any, of the superior courts; the ordinary has no 
such authority by habeas corpus or otherwise. 

Mand:mus denied. 





























DrGive vs. Hearty & Berry. 











. Where two judgment creditors entered into an agreement for the 
division between them of a fund arising out of a sheriff's sale of 
property of the common debtor, it not being sufficient to satisfy 
both, the fact that one acted on the belief that the other had a valid 
mechanic’s lien on the property, which proved not to be the case, is 
no such mistake of law as will cause the agreement to be set aside. 

2. Where, in 1869, the attorney of one of the contracting parties, rep- 

resented to the other, that third persons claiming a lien on the pro- 

perty forming the subject of the contract, were seeking to enforce 
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it in an erroneous and invalid manner, which was a mistake of fact, 
and no diligence appears to have been exerted to verify this 
statement, so easy of verification, a bill filed in 1877 to set aside the 
contract on the ground of such mistake, was properly dismissed on 
demurrer. 


Equity. Contracts. Before Judge Hmtyrer. Fulton 
Superior Court. October Term, 1877. 


DeGive filed his bill against Healey & Berry, alleging, in 
brief, as follows: ° 

In July, 1866, complainant sold to the “Masonic Hall 
Company” a lot in the city of Atlanta, and took a mort- 
gage for the purchase money, which was duly recorded. On 
July 31st, 1867, Meador & Tumlin filed a claim of me- 
chanic’s lien on the lot as the property of the company, in 
September commenced suit, and in April, 1868, obtained a 
common law and mechanics’ lien judgment for $2,590.40, 
with interest. In November, 1867, defendants commenced 
their action in the usual form to foreclose a mechahic’s lien 
against the company, and recovered judgment in October, 
1868. Execution issued and was levied on the lot; com- 
plainant claimed it; thus arose a contest of liens between 
complainant and defendants. Complainant believed that 
Meador & Tumlin had no valid and legal lien which they 
could enforce against the property or the proceeds, which 
opinion was produced by the statements of John L. Hopkins, 
Esq., attorney of defendants, that Meador & Tumlin were 
seeking to foreclose their lien in a summary manner, by af- 
fidavit, instead of properly by suit; that this was not legal, 
and the lien therefore not of binding force. Acting on this 
opinion and these statements, and also on the belief that the 
defendants had a good and valid lien, complainant entered 
into two agreemente, the one to complete the other, and 
both for the purpose of allowing the property to be sold, 
and the parties to amicably divide the proceeds. The agree- 
ments were as follows: 

(1) 


“In the matter of the controversy in reference to our 
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claims against the Masonic Hall Company, we agree as fol- 
lows : 

1. Laurent DeGive withdraws his claim and offers no 
further obstruction to the sale of the property. 

2. The proceeds of the sale are to be divided pro rata be- 
tween us; that is, we agree to take each, as between us, the 
same per centum on our debts. The value of DeGive’s 
claim is to be ascertained in greenbacks on the day of sale. 


This August 31, 1869. 
Jno. L. Hoprxtns, 


Attorney for Healey & Berry & Co. 
D. F. Hammonn, 
Attorney for DeGive.” 
. (2.) 

(After a statement of account showing the respective 
shares, after payment of costs, to be $14,269.71, and $5,- . 
705.81.) 

“Whereas by the above account, made the 5th day of Oc- 
tober, 1869, the sum of five thousand seven hundred and 
five dollars and eighty-one cents is the share of Healey & 
Berry at pro rata in the net proceeds of the sale of Masonic 
Hall property, said net proceeds amounting to $19,975.52. 

“Tt is agreed between said Healey & Berry of the first part, 
and Laurent DeGive as principal, and Peter Huge as his se- 
curity, of the second part, that said L. DeGive will pay to 
said Healey & Berry on or before the 5th day of April, 1870, 
one-half of said sum of $5,705.81 in United States currency, 
with the interest at per cent., on or before the Sth day 
of April, 1871, the second half of said sum of $5,705.81, in 
United States currency, with the interest at per cent., 
the whole being subject to the following restriction: that 
all mechanics’ or other claims against the Masonic Hall prop- 
erty for liens or debts existing against the Masonic Hall 
Company before the 5th day of October, 1869, and espe- 
cially the claim of Meador & Tumlin, if found to be a valid 
lien by the courts, will be deducted from the said net pro- 
ceeds of sale of $19,975.52, and that what will have to be 
paid will be supported at pro rata by said parties, and that 
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said DeGive will retain out of the last payment to be made 
to Healy & Berry a sum equal to their pro rata of said 
claims, until they are decided by the courts; moreover, the 
lawyer of said Healey & Berry will defend to such claims 
with the lawyer of the said DeGive at their own costs, each 
party paying his own attorney. It is further agreed that 
said DeGive will deliver as collateral security to said Healey 
& Berry, two notes signed by Peter Huge, of Atlanta, of 
$2,000.00 each, guaranteed by mortgage on what is known 
as Peter Huge’s block, on Whitehall street, Atlanta, Ga., 
one due the 11th of March, 1870, and the other the 11th 
of March, 1871—+said notes, when paid, to be credited 
to said L. DeGive on what may be due by him to said 
Healey & Berry on account of this contract. 
Signed, sealed and delivered this——day of October, 1869, 

in duplicate, in the city of Atlanta. 

Heatry & Berry. [Seal.] 

Lavrent DeGive, [Seal.] 

P. Hver. [Seal.]” 


Both the opinion of the law and the representation of 
facts on which the agreements were made were mistakes; 
further, defendants were not mechanics, and their lien as 
such was not good, and therefore the agreements were based 
on a mistake of law as to it. Defendants have sued fora 
balance claimed to be due under this contract. The prayer 
of the bill is as follows: (1.) for injunction to restrain de- 
fendants’ suit. (2.) For cancellation of the agreements. (3.) 
For the recovery of what complainant has paid defendants 
in excess of what was right and proper. (4.) For general 
relief and subpoenas. 

On demurrer the bill was dismissed, and complainant ex- 
cepted. 


D. F. & W. R. Hammonn, for plaintiff in error. 


Couturier & Coiuier ; Horxins & Gueny, for defendants. 
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Wannze, Chief Justice. 


This was a bill filed by the complainant against the. de- 
fendants ‘to set aside two certain agreements made between 
the parties as therein set forth, on the ground that one of 
the agreements was entered into under a mistake of law, and 
that the other was entered into under a mistake of. fact. 
The defendants demurred generally to the complainant’s 
bill for want of equity. The court sustained the demurrer 
and dismissed it, whereupon the complainant excepted. 

1. The alleged mistake of law as to the mechanic’s lien of 
Healey & Berry on the Masonic Hall property, was no mis- 
take at all. Loudon et al., vs. Coleman et al., 59th Ga., 
653. 

2. The alleged mistake of fact is that the attorney of Hea- 
ley & Berry, at the time of making the alleged agreements, 
represented to complainant that Meador & Tumlin had no 
lien in law which could be made available either against the 
Masonic Hall property, or against the fund which arose from 
the sale thereof, because they had attempted to foreclose it 
by affidavit and summary execution, which was not the 
legal mode, and said lien was of no force ; that by this state- 
ment, complainant was induced to make said agreements 
which he otherwise would not have made. The complain- 
ant also alleges that at the time said representations were 
made to him, the lien of Meador & Tumlin was fully estab- 
lished by the courts, both as a mechanic’s and a general 
judgment lien, not by affidavit and summary execu- 
tion, but by regular record of said lien and suit, as re- 
quired by law, and was in point of fact, at the time, prior 
in dignity both as a mechanic’s lien, and as a general judg- 
ment, to the lien of Healey & Berry. Thealleged mistake 
of fact occurred in 1869. The complainant’s bill to obtain 
relief against it, was not filed until December, 1877. Be- 
sides, the complainant exercised uo diligence on his part to 
ascertain whether Meador & Tumlin’s lien on the property 
was a legal and valid lien; never examined the records of 

25 
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the county, or the courts; never consulted his own attor- 
ney, for it appears he had one, but relied on the state- 
ment of the attorney of Healey & Berry as to the lien of 
Meador & Tumlin. There was no error in sustaining the 
demurrer to the complainant’s bill, and dismissing the same. 
Code, §§3125, 3126. Let the judgment of the court below 
be affirmed. 


HeEImInGsFELDER vs. SLADE & Ernerimncs ef al. 


Pasonat e al. vs. Suave & Ernermce. 


. That an insolvent firm is seeking to prefer certain creditors by mort- 
gage, constitutes no ground for equitable relief. 

. Whether or not one partner, without the knowledge of the other, 
can legally execute a mortgage on partnership property to secure a 
firm debt, can be tested as well at law as in equity by the unsecured 
creditors. 


Injunction and receiver. Equity. Debtor and creditor. 
Partnership. Mortgage. Before JudgeCrawrorv. Talbot 
Superior Court. March Term, 1878. 


To the report contained in the decision, it is only necessary 
to add the following: Paschal and Heidingsfelder divided 
the firm property, giving each other bills of sale to the por- 
tion going to each; they severally applied for homesteads 
and exemptions, and amended their answers to the bill of 
Slade & Etheridge by setting out these facts, and asking 
time for the ordinary to set apart their property. They 
also moved to dismiss the bill for want of equity. Both 
motions were refused. Each excepted to the ruling of the 
court. Their cases were argued together. 


Wuus & Witus; N. J. Hammonp, for plaintiffs in error. 


Bianprorpv & Garrarp; Peasopy & Brannon, for de- 
fendants. 
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Heidingsfelder vs. Slade & Etheridge et al. 
Warner, Chief Justice. 


The complainants filed their bill against the defendants, 
with a prayer for relief and the appointment of a receiver, 
on the allegations contained therein. On reading and con- 
sidering the bill at chambers, on the 26th of February, 1878, 
the chancellor ordered that the sheriff of Talbot county be 
appointed receiver, as prayed for, and that he proceed to 
sell the property mentioned as levied on and advertised, as 
such receiver, and that he hold the money arising from said 
sale subject to the further order of the court, and that defend- 
ants have leave, during the March term, 1878, of Talbot court, 
to dissolve this order. At the March term of the court, the 
defendants made a motion to dismiss the complainants’ bill 
for want of equity, which motion the court overruled, and 
ordered the receiver to proceed to sell the property and to 
hold the proceeds thereof, reserving to defendants the same 
rights to a homestead exemption (which they claimed) in 
and to the money arising from said sale that they would 
have had to the goods if the same had not been sold, where- 
upon the defendants excepted. 

It appears trom the allegations in complainants’ bill, that, 
in February, 1878, the defendants, Paschal and Heidingsfeld- 
er, became indebted to them the sum of $1,500.00, for which 
suit was pending against them in Talbot superior court ; that 
they were also indebted to Blanchard, Williams & Co. the sum 
of $3,000.00 ; that, in 1878, Paschal & Heidingsfelder became 
insolvent, and that W. O. Paschal, of said firm, without the 
knowledge or consent of his other partner, made and executed 
a mortgage deed in the name of said firm to the said Blanch- 
ard, Williams & Co., of a stock of goods of the value of $2,- 
000.09, to secure the payment of their debt, with the intent to 
give them a preference over their other creditors, which in- 
tent was well known to Blanchard, Williams & Co., who have 
foreclosed said mortgage, and had a fi. fa. issued thereon, 
which has been levied on said goods by the sheriff of Talbot 
county, and advertised for sale on the first Tuesday in March, 
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1878; and that said Blanchard, Williams & Co. will secure 
the proceeds of said sale to the exclusion of the complain- 
ants and the other creditors of said firm of Paschal & Heid- 
ingsfelder, unless prevented by the order and direction of 
the chancellor, and prayed for the appointment of a receiver 
to take possession of and sell said goods, and suggested that 
the sheriff be appointed such receiver, which was done. 

1. The only assumed equity in the complainants’ bill for 
the appointment of a receiver, that we can discover, is that 
Paschal & Heidingsfelder preferred to secure Blanchard, 
Williams & Co. by mortgage on their goods over their other 
creditors, and that the mortgage on the goods was executed 
by one of the partners, without the knowledge or consent 
of the other. They had the legal right to prefer Blanch- 
ard, Williams & Co. over their other creditors, inasmuch 
as there is no pretense that the giving of the mortgage lien 
on the goods to secure their debt was not done in good faith. 
Code, $1953. 

2. Whether one co-partner can legally execute a mortgage 
on personal property of the co-partnership for the purpose 
of securing the payment of a co-partnership debt, it is not 
necessary to decide in this case, for if we assume that it 
cannot be done, the complainants, as the creditors of the 
mortgagor, had as ample and complete a remedy in a court of 
law to contest the validity of the mortgage for that reason 
as in a court of equity. Code, §3979. In our judgment, 
there was no equity alleged in the complainants’ bill, which 
would authorize the appointment of a receiver to take pos- 
session of and sell the defendants’ goods, as therein prayed 
for. 

Let the judgment in the two cases which were argued to- 
gether be reversed. 


Knapp vs. Harris ef al. 
[This case was argued at the last term and the decision reserved.] 


1. As the act of 20th of February, 1854, was construed in Milledge vs. 
Bryan, 48 Georgia Reports, 397, the judge, at chambers, had no power, 
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by virtue of that act, to order the sale of property belonging to 
minors, unless it was held for them in trust, or was within equity 
jurisdiction by reason of some pending litigation in a court of 
equity. 

. Generally, the court to order a sale of Jand by an administrator to 
pay a debt of the intestate, or a debt rightfully contracted by the 
administrator, is the court of ordinary. 

3. Muniments of title that are utterly void should not be admitted in 
evidence, where mere color of title would be no aid. 

4. The right to dower was not involved in the present case, and what 
was said on that subject in the verdict may be treated as surplusage. 


Equity. Trusts. Administrators and executors. Evi- 
dences. Verdict. New trial. Before Judge Tompkins. 
Chatham Superior Court. May Term, 1877. 


Mrs. Emma A. Harris and her four children, brought 
ejectment against Knapp for a lot of land in the city of 
Savannah, containing a count for mesne profits. 

The defendant pleaded the general issue, and the four- 
year statute of limitations to the demand for mesne profits. 

The plaintiff introduced the following evidence, viz: 

An agreement between counsel to the following facts, 
made to be used as evidence in the cause for the benefit of 
both parties, viz: 

Dr. Stephen N. Harris died in September, 1854, owning 
and residing on the lot sued for in this action, and intestate. 
Mrs. Harris is the widow of the said Stephen N. Harris, 
and the other four plaintiffs are his children. Their ages 
are as follows: Mary Louisa Harris, born May 6th, 1847; 
Emma A. Gallagher, born October Ist, 1848; Stephen R. 
Harris, born February 14th, 1850; Evelyn E. Barnard, born 
November 30th, 1852. 

Letters of administration were- granted to Mrs. Harris, 
the widow, upon the estate of the said Stephen N. Harris, 
by the ordinary of Chatham county, in November, 1854. 
The administratrix was married to Columbus S. Harris on 
November 10th, 1858. Letters of administration de bonis 
non upon the estate were granted by the same ordinary to 
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the said Columbus S. Harris on March 7th, 1859. The ad- 
ministrator de bonis non was a resident of Liberty county 
at the time of certain proceedings in chancery which re- 
sulted in a sale of the lot sued for in this action. Colum- 
bus S. Harris died intestate October 6th, 1874, leaving his 
widow and four children, of whom three are still living. 

The defendant offered the following evidence, viz: 

1. The record of certain chancery proceedings in the 
superior court of Chatham county at its January term, 
1856, consisting of a bill filed by the above named children 
of Dr. Stephen N. Harris, by a prochein ami, against 
Emma A. Harris, the then administratrix of his estate, with 
her answer, and a decree thereon authorizing her to raise 
a certain sum of money upon a mortgage of the lot sued 
for to pay off an unpaid residue of the original purchase 
money of said lot, which had not been fully paid by the 
said Stephen N. Harris at the time of his death. 

2. The record of certain chancery proceedings before the 
judge of the superior court of Liberty county at chambers, 
in the year 1860, consisting of a bill filed by the above 
named Emma A. Harris and the other heirs-at-law of the 
said Stephen N. Harris, by their next friend, against Colum- 
bus S. Harris, then administrator de donis non of the estate, 
with his answer, and the decree thereon authorizing either 
public or private sale of the said lot by the said adminis- 
trator de bonis non, for the purpose of raising money to pay 
off the mortgage made under the aforesaid decree of Chat- 
ham superior court. 

Both these records were objected to—the latter on the 
ground that the judge of the superior court of Liberty 
county had no jurisdiction at chambers to grant such de- 
cree. The objection to the former was overruled, and the 
evidence admitted. The objection to the latter was sus- 
tained, and the evidence rejected. 

It is not necessary to set out any part of either of these 
records—not the former, because its only object was to show 
the authority for the mortgage, the payment of which was 
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provided for by the second decree—nor the latter, because 
the objection to it did not involve any question of the regu- 
larity of the proceedings, but only the authority of the 
judge to grant such a decree at chambers. 

3. The mortgage from Emma A. Harris, as administra- 
trix, to John Stoddard, dated February 8th, 1856, which 
was authorized by the aforesaid decree of Chatham superior 
court, with a transfer indorsed from Stoddard to Emanuel 
Heidt, dated March 26th, 1860, and an entry of satisfaction 
made by Heidt,-and dated May 12th, 1860. 

4. A conveyance in fee of the property in dispute from 
Columbus S. Harris, as administrator de bonis non, to the 
said Emanuel Heidt, dated May 1st, 1860, reciting that it 
was made under the authority of the aforesaid decree of 
the judge of Liberty superior court, at chambers. 

5. A conveyance in fee of the property in dispute from the 
said Emanuel Heidt to Noah B. Knapp, the defendant, da- 
ted May 6, 1860. 

The defendant here closed his case, and Mrs. Harris was 
sworn in rebuttal. Upon her offering to make certain state- 
ments in regard to the chancery proceedings before the 
judge of Liberty superior court, objection was made on the 
ground that the record of those procedings had not been 
admitted in evidence, and was not before the jury. The 
objection was sustained ; but she was allowed to say that she 
did not know of the appointment of Columbus S. Harris to 
be administrator de bonis non, or of the sale by him. 

It was admitted by the defendant that the mortgage from 
Stephen N. Harris to Gallie, the payment of which was pro- 
vided for by the decree of Chatham superior court, had ac- 
cordingly been paid, and that a demand for the property 
had been made upon the defendant before the action was 
commenced. 

The court instructed the jury, among other things, that 
if they should find Mrs. Harris, as the widow of Columbus 
S. Harris, entitled to dower in any part of said property, 
they might so say in their verdict, and also express the ex- 
tent and value of said dower interest. 
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The jury rendered the following verdict, viz : 

“We, the jury, find for the plaintiffs, viz: Mary Louisa 
Harris, Emma Adelaide Gallagher, (formerly Harris,) Ste- 
phen R. Harris, and Evelyn E. Barnard, (formerly Harris,) 
each one-fifth of the undivided land known as number ten, 
Jasper Ward, on the northeast corner of Whitaker and Harris 
streets, in the city of Savannah; and for the defendant, 
Noah B. Knapp, one-fifth of the same property, subject to 
widow’s dower for Emma Adelaide Harris, being one-third 
of one-fifth life interest. 

“ We further find as follows: For Emma Adelaide Harris, 
one hundred and sixty-five dollars and fifty-nine cents ; 
for Mary Louisa Harris, eight hundred and eighty-eight dol- 
lars and twenty-three cents; for Emma Adelaide Gallagher, 
(formerly Harris,) eight hundred and eighty-eight dollars 
and twenty-three cents; for Stephen R. Harris, eight hun- 
dred and eighty-eight dollars and twenty-three cents; for 
Evelyn E. Barnard, (formerly Harris,) eight hundred and 
eighty-eight dollars and twenty-three cents ; being the mesne 
profits from said property.” 

The defendant moved for a new trial on the following 
grounds, to-wit : ‘ 

1. Because the court refused to admit in evidence, when 
offered by the defendant, an exemplification of the record 
of a chancery cause before the judge of the superior court 
of Liberty county, at chambers, between the plaintiffs, as 
complainants, and Columbus 8. Harris, administrator de 
bonis non of the estate of Stephen N. Harris, as defendant, 
wherein the said judge granted a decree, on the 29th day of 
March, A.D. 1860, authorizing the said administrator de 
bonis non to sell the lot sued for. 

2. Because the court instructed the jury that if they 
should find Mrs. Emma A. Harris, as the widow of Colum- 
bus S. Harris, entitled to dower in any part of said lot, they 
might so say in their verdict. 

3. Because the jury, in their verdict, found the said Mrs. 
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Harris entitled to dower in an undivided part of the said 
lot sued for. 

4, Because the jury found for the said Mrs. Harris in 
their said verdict, a sum of money to be paid to her by the 
defendant on account of a dower interest in the said lot 
sued for. 

5. Because the verdict of the jury was contrary to law. 

Mrs. Harris having written off the sum of one hundred 
and sixty-five dollars and fifty-nine cents awarded her by 
the said verdict, the court overruled the motion, and de- 
fendant excepted. 


Jackson, Lawron & Basinasr, for plaintiff in error. 
HarrrivcE & CuisHoitm, for defendants. 


Bieckxey, Judge. 


1. Thecase of Milledge vs. Bryan, 48 Ga., 397, construes 
the act of 1854, in relation to sales ordered at chambers. 
It is best to abide by that construction. The subject mat- 
ter of the act is dealt with by the Code in section 2327. 
There was no trust in the case before us, and the property 
was not under the jurisdiction of chancery by reason of pend- 
ing litigation. The order or decree of sale was made with- 
out authority, and was, consequently, void. 

2. Equity may, in some cases, interfere with the admin- 
istration of the estates of deceased persons, or direct the 
management and disposition of property belonging to min- 
ors ; but, generally, executors, administrators and guardians 
are to resort to the court of ordinary for orders of sale, and 
such judgments as are necessary to supplement their gen- 
eral powers. If lawful debts are to be paid, and a sale of 
land for that purpose is needed. leave to sell is usually to be 
obtained from the court of ordinary, and not from a court 
of equity. This is now, and has long been, the system es- 
tablished in this state by statutory provisions. 

3. The muniments of title offered in evidence and re- 
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jected, being, as a consequence of the foregoing positions, 
utterly void, the rejection was not error. As mere color of 
title they could have afforded no aid, the requisites of pre- 
scription being deficient in the element of time. See Mor- 
ris vs. Tucker, this term. 

4. It was irregular for the jury to notice the right of 
dower, that right being wholly de hors the case on trial. 
But the verdict, as a whole, is not vitiated by its reference 
to irrelevant matter, nor by any misdirection of the court 
touching that matter. What is said of dower, in the ver- 
dict, is mere surplusage, and is to be so treated. 

Cited in the argument: Cobb’s Dig., 270; 2 Kelly, 31; 
acts 1853-4, pp. 59, 60; 49 Ga., 397; 10 7b., 429; 1 Story 
Eq. $532-4 ; Cobb’s Dig., 228 ; Code, §4042 ; 3 Ga., 108, 111; 
8 Jb., 244; 22 Tb. 287; 4 Zb., 152, 154; acts of 1851-2, 
p. 95; Cobb’s Dig., 313, 319, 323, 324, 328; 13 Ga., 8; 47 
Ib., 195, 209, et seg; 8 Ga., 244; 40 Jb. 370; 50 Jb, 
235; 11 7é., 1; 8 7b., 2836; Code, $1821; Daniell’s Ch. Pr., 
97, 98; Code, $4205, 4184; 42 Ga., 238; 27 Jd., 562; Sun- 
ford vs. Sanford, 58 Ga., 259; 10 Jb., 224. 

Judgment affirmed. 


AYERIDGE vs. THE Town Commissioners oF SocrAL CIRcLE. 


The act of 1869, incorporating the town of Social Circle, and empow- 
ering the town authorities to levy a tax on realty alone, is not modi- 
fied by the general act of 1872, to prescribe the manner of incorpor- 
ating towns and villages in this state, in so far as to enlarge the tax- 
ing power conferred by the charter of 1869; the provision in respect 
to the enlargement of such powers in towns incorporated before 
1872, not being indicated in the title of the act of 1872, and said act 
to that extent being therefore unconstitutional: nor is the defect in 
the act of 1872, healed by the amendment of the caption thereof by 
the act of 1874, inasmuch as the two acts construed together as one, 
clearly contain two subjects matter, leaving the act still repugnant 
to the constitutional provision on that subject. 


Municipal corporations. Laws. Constitutional law. 
Tax. Before Judge Rick. Walton Superior Court. Au- 
gust Term, 1877. 
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Reported in the opinion. 


J. A. Brrturs; A. 8S. Frorence, for plaintiff in error. 


Henry D. McDantet; F. Spearman, for defendants. 


Jackson, Judge. 


The town authorities of Social Circle levied a tax upon 
the real and personal estate of Ayeridge within the town. 

Ayeridge filed an affidavit of illegality on the levy of the 
ji. fa.; it was overruled, and the case went to the superior 
court by certiorari. That court dismissed the certiorari, 
and the case was brought here by writ of error. The ques- 
tion is, did the town authorities have the power to assess the 
tax ? 

By the charter of Social Cirele—acts of 1869, page 92, 
the commissioners may levy a property tax on real estate 
alone—and, by that charter, they are not empowered to tax 
any other property, and real estate only to the extent of one- 
third of the state tax on that property. 

In 1872, an act was passed “ to prescribe the manner of in- 
corporating towns and villages in this state,” which enacts 
that that act is confined to towns and villages hereafter 
established, “except that the council of a town or village 
heretofore established, may exercise all the powers conferred 
by this act, although the same may not be conferred by their 
charter, and as far as this act confers powers on a town or 
village not conferred by the charter of such town or village, 
the same shall be deemed an amendment to said charter.” 

It is contended that as this act gives power to tax realty 
and personalty both, and as the commissioners followed this 
act, the tax is legal. Wethink not. The title of the act 
has reference only to the “manner of incorporating towns 
and villages.” In such an act, under such a title, no legis- 
lator would expect to find an amendment to all charters al- 
ready existing, and the act is repugnant to the constitution 
which requires the title to indicate the outline of the legis- 
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lation enacted. See acts of 1872, p.16 ; constitution, Code, 
§5056. This matter is different from what the title ex- 
presses, and in so far as it amends the charter, it is uncon- 
stitutional. 

But it is said that the act of 1874 saves it from being re- 
pugnant to the constitution. 

That act—see acts of 1874, p.46—is entitled “an act to 
amend the caption of an act entitled ‘an act to prescribe 
the manner of incorporating towns and villages in this state, 
and to re-enact said act ;’” and the act of 1874 goes on to 
amend the act of 1872 by adding to its caption these words, 
‘and to authorize towns and villages heretofore incorpo- 
rated to exercise all the powers conferred by this act.” 

Perhups this amendment does make the title express the 
subjects matter of the act, and thus frees it from the objec- 
tion to it on that point; but it then makes it all the more 
plain that the act of 1872 contains two subjects matter, to- 
wit, one to provide the manner in future of incorporating 
towns and villages, and the other to confer additional pow- 
ers upon, or make amendments to, the charters of all towns 
and villages theretofore incorporated. The same provision 
or section of the constitution of 1868, declares that an act 
shall not refer to more than one subject matter. Code, $5056. 

This refers to two directly, and to a multitude indirectly, 
inasmuch as it amends all prior charters, and brings this 
case within the principle ruled in 49 Ga., 252 ; 50 @a., 374- 

The judgment dismissing the certzorari and sustaining the 
tax must therefore be reversed, and the superior court will 
give such direction to the case as will enforce this decision. 

Judgment reversed. 


Groover, Stusss & Co. vs. Inman, administratrix, e¢ al., 
administrators. 


1, There being no issuable defense filed on oath to an action on con- 
tract, a judgment in the following form: ‘I award to the plaintiff 
the sum of * * * and costs of suit. Wm. Gibson, judge,” was 
valid. The form prescribed for judgments by the court is directory 
only. 
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. Such judgment is not invalidated by the fact that plaintiff’s counsel 

entered up another judgment on it as on the verdict of a jury. 
The act of 1874 requiring the record of a judgment against a joint 
promissor in the county of his residence, did not affect the relative 
liens of a judgment and mortgage, both of which bore date before 
its passage. 

. That the name of one of the defendants to an execution had been 
changed by an erasure or otherwise, became immaterial when the 
judgment on which the fi. fa. was based was introduced in evidence. 

. Where no motion for a new trial is made, and a decree is attacked 
because contrary to law and evidence, the exception should specify 
wherein it is contrary to law. 


Judgments. Practice in the Superior Court. Liens. 
Laws. Evidence. Practice in the Supreme Court. Before 
Judge Hansett. Lowndes Superior Court. May Term, 
1877. 


The following, taken in connection with the decision, suf- 
ficiently reports this case: 

Groover, Stubbs & Co. objected to the execution offered 
in evidence by Mary Inman, administratrix, e¢ al., admin- 


istrators, because said execution appeared on its face to have 
been issued against Daniel I. Inman and Malcom D. Jones, 
and the name of Daniel I. Inman appeared to have been 
changed wherever it occurred in said execution, to Daniel 
I. Jones, said alteration being in a different ink from the 
other writing in said execution, and not being in the hand- 
writing of the clerk who wrote and signed said execution ; 
because said execution did not appear to be an execution 
ayainst Daniel I. Jones; and because said execution did not 
appear to have been issued under a valid judgment; all of 
of which objections were overruled. 


A. T. McIntyre; H.G. Turner, for plaintiffs in error. 


N. J. Hammonp; J. R. Atexanper; A. H. Smrrn, for 
defendants. 


Warner, Chief Justice. 
This case came before the court below upon the question 
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as to whether Groover, Stubbs & Co., or whether the admin- 
istrators of Jeremiah Inman, deceased, were entitled to the 
money arising from the sale of the property of Daniel I. 
Jones, deceased, (which had been sold by consent) on a bill 
filed to marshal the assets of Jones’ estate. The question 
was submitted to the court for decision, without the inter- 
vention of a jury. After hearing the evidence, the court 
decreed that the administrators of J. Inman had a valid judg- 
ment against Daniel I. Jones, deceased, and ordered the 
money to be paid to that judgment, to the exclusion of the 
claim of Groover, Stubbs & Co., to which decision and 
judgment Groover, Stubbs & Co. excepted. Groover, 
Stubbs & Co. claimed the money under an equitable 
mortgage executed to them by Daniel I. Jones in his life- 
time. The administrators of J. Inman claimed the money 
ona judgment obtained in Burke superior court against 
Daniel I. Jones, in November 1868, which was of older date 
than Groover, Stubbs & Co.’s mortgage. The administra- 
tors of Inman read in evidence an exemplification of the 
record of the suit, judgment, and execution, from Burke 
superior court over the objections of Groover, Stubbs & 
Co., from which it appears that suit was instituted in that 
county by Jeremiah Inman in his lifetime against Daniel I. 
Jones, of the county of Lowndes, and M. D. Jones of the 
said county of Burke, on a joint and several promissory 
note made by them for the sum of $4,145.00. There does 
not appear in the record to have been any issuable defense 
filed on oath to said suit. The presiding judge of the court 
awarded as follows: “I award to the plaintiff the sum of 
forty-one hundred and forty-five dollars principal debt, and 
interest thereon from the fourth day of March, A. D. 
eighteen hundred and fifty-nine, and costs of suit. 
(Signed) Ws. Ginson, Judge.” 

Whereupon the plaintiff's attorney entered up a judg- 
ment in favor of the plaintiff against the defendants for 
the sum awarded by the judge, in the same form and manner 
as was usual in entering upa judgment on the verdict of a 
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jury, which judgment was dated 19th of November, 1868. 

1. 2. The objections to the decree insisted on here were, 
that no legal judgment had been rendered in Burke supe- 
rior court against Daniel I. Jones which would entitle it to 
claim the money in dispute, and because it hac’ not been re- 
corded in the county of Lowndes as required by the act of 
1874. The most that can be said against the judgment is 
that it was irregular in view of the 38th rule of the court, 
but not void. The judgment, however, was rendered prior 
to the adoption of the rule prescribing the form of a judg- 
ment to be rendered in cases where no issuable defense was 
filed on oath, as in obedience to the constitution of 1868. 
This form is merely directory, and it would not follow that 
because a judgment was awarded by the court in a differ- 
ent form, that it would be void. The superior court of 
Burke county was a court of general jurisdiction, and Wil- 
liam Gibson was a judge thereof, of which fact the other 
courts in the state are bound to take judicial notice, and 
when the record shows that as such judge he awarded to 
the plaintiff the sum of money specified therein, (there be- 
ing no issuable defense to the suit filed on oath), the legal 
effect of it was a judgment for that amount in favor of the 
plaintiff against the defendants in that suit, and because the 
plaintiff's attorney entered up a judgment on the record 
upon that judgment of the court, as upon the verdict of a 
jury out of abundant caution, did not make the judgment 
any the worse on that account. The objection to the judg- 
ment is more a matter of form than of substance. 

3. The judgment having been awarded by the court be- 
fore the passage of the act of 1874, and Groover, Stubbs & 
Co.’s mortgage bearing date prior thereto, the rights of the 
parties were not affected by it. 

4. Inasmuch as the judgment which created the lien on 
the fund was in evidence before the court, the alleged al- 
teration of the name in the fi. fa., became immaterial. 

5. The third exception to the decree is, that it is con- 
trary to law and the evidence, but does not state wherein 
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it is contrary to law or evidence. This is not a motion 
for a new trial on the ground that the decree is contrary to 
law and evidence, but the case is brought here on a bill 
of exceptions alone, and it was incumbent on the plaintiffs 
in error to have distinctly specified in their bill of excep- 
tions the particular points of law which the decree violated, 
in order to obtain a reversal thereof in this court. See rule 
eighth of the supreme court. 
Let the judgment of the court below be affirmed. 


Tucker, administratrix, vs. Kren. 


[This case was argued at the tast term and decision reserved ] 


. Discretion was not abused in refusing to make the rule absolute, on 
the facts contained in the record. 

. Where the enforcement of a levy was arrested by affidavit of ille- 
gality, on the ground of payment and other grounds, the sheriff 
taking bond in terms of the statute, and returning the papers to the 
clerk’s office, and while the illegality was pending, the sheriff’s 
term of office expired, he was in no default for not selling the prop- 
erty. 


Sheriffs. Attachment for contempt. Levy and sale. 
Before Judge Patz. Laurens Superior Court. February 
Adjourned Term, 1877. 


Report unnecessary. 


Joun M. Srusss, by Z. D. Harrison, for plaintiff in error. 
No appearance for defendant. 


Bieck.ey, Judge. 


1. Rule against the sheriff proceeds, in part at least, on 
the theory of contempt. A court has some discretion in 
granting or denying a remedy so stringent, and so personal 
in its nature. The outcome of it is, or may be, imprison- 
ment ; and it sometimes happens that, though the plaintiff 
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may have good cause for an ordinary action against the 
sheriff, the court whose officer he is can see ample reason 
why a rule absolute should not be granted. We can per- 
ceive no abuse of discretion in denying the rule which was 
applied for in this case. 

2. Indeed, we are clear that the sheriff, having done his 
duty in levying and in taking bond on the interposition of 
an affidavit of illegality, and having gone out of office by 
reason of the expiration of his term, before the illegality 
was disposed of, cannot be considered in default for not sell- 
ing the property. It was his duty to return the execution, 
affidavit and bond, to the clerk’s office, ‘or to the court, 
(Code, §3666,) which he did ; and there his duty ended, in- 
asmuch as he ceased to be sheriff before the execution was 
turned loose so as to render a legal sale practicable. One 
of the grounds of illegality alleged in the affidavit was pay- 
ment. This distinctly appears both from the recitals in the 
rule nzsz, and from the agreed statement of facts. 

Judgment affirmed. 


Parutes et al. vs. HowKtt. 


Where one, without consideration, entrusted an agent with a sum of 
money to settle a law-suit between two others, she has the power * 
of revocation until the settlement is complete, especially if the con- 
tract be in writing and it is therein expressly agreed that the terms 
of the settlement are to be satisfactory to her in every way, and if 
not, then the money to be restored to her. 


Principalandagent. Contracts. Powers. Before Judge 
Crark. City Court of Atlanta. December Term, 1877. 


Reported in the opinion. 
E. N. Broy.as, for plaintiffs in error. 
Horxiss & Gurenn; R. Arnotp; F. A. Arnotp, for de- 


fendant. 
26 
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Mrs. Phillips, joining her husband in the action, sued E. 
P. Howell for the recovery of one thousand dollars on the 
following receipt: “ Atlanta, Gecrgia, April 17th, 1876. 
Received of Mrs. Mary S. Phillips, one thousand dollars for 
the purpose of effecting a settlement of a civil suit for 
damages instituted by Nancy L. Ray vs. W. R. Phillips, Jr., 
pending in Fulton superior court—said suit to be settled 
during the present term of said court if possible, and for the 
sum of one thousand dollars, and in the event the same is 
not settled for said sum, and on terms to her every way sat- 
isfactory, I am to return said one thousand dollars to said 
Mrs. Phillips, or her legal representative. (Signed) E. P. 
Howell.” ’ 

Howell pleaded the general issue. The jury, under the 
charge of the court, found for the defendant ; the plaintiff 
made a motion for a new trial, it was refused, and plaintiff 
excepted. 

It appears from the evidence that Mrs. Ray had sued 
Phillips, a son of the plaintiff, for seduction, and that this 
was the suit to be settled. It further appears that the case 
has never been actually settled—that it it is not marked set- 
tled on the docket, nor has any of the money been paid— 
that terms of settlement were agreed upon between Howell, 
who was the attorney of Phillips, and Hopkins, who was the 
attorney of Mrs. Ray, but that the agreement was not rati- 
fied by Mrs. Phillips, and was not satisfactory to her, but 
Howell felt that he was a sort of stake-holder, and declined 
to pay Mrs. Phillips the money unless he was protected by 
the judgment of a court, and that the real contest, deduci- 
ble from all the facts, is between Mrs. Ray, who wants the 
money, and Mrs. Phillips, who is not satisfied with the terms 
Howell had agreed upon. So that the real question in the 
ease is, can Mrs. Phillips, the settlement not being consum- 
mated, and she being a mere volunteer, and having stipula- 
ted that she should be paid back if the case was not settled 
to her satisfaction, get the money back from Howell ? 
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The object was to settle the seduction suit, and no settle- 
ment of it has been made, why should she not be permit- 
ted to change her mind and get the money back? We know 
of no law to the contrary. Nobody has been hurt. The 
suit is still pending for seduction, and it seems to us that 
Mrs. Phillips could recover back from Howell any time be- 
fore settlement, at her option, on notice to him, even if she 
had not prescribed the terms of the settlement. But she 
has prescribed those terms, and the terms are among other 
things to be “in every way to her satisfactory.” They are 
not to her satisfactory, and therefore, by the express words 
of the contract, Howell is “to return said one thousand dol- 
lars to said Mrs. Phillips or her legal representative,” and 
we eannot see why she cannot recover it. 

In this view of the case it is hardly necessary to consider 
the points made in the motion on the charge of the court, 
and its rulings on the evidence, the verdict being in our 
judgment contrary to the law and to the evidence, and the 
new trial being required on that ground in the motion. 

The judgment being reversed, and a new trial awarded on 
this controlling ground, the presumption is that the city 
court will correct its other errors, if any, so as to conform 
to the judgment of this court. 

We will add generally, however, that the criminal cases 
and Howell’s policy in postponing the settlement of the suit 
for seduction on account of those cases, cannot affect this 
case on this contract ; nor can any previous understanding of 
his with Judge Hopkins not communicated to Mrs. Phillips, 
and omitted by fraad, accident or mistake from the contract 
between Mrs. Phillips and Howell, in writing, alter the law 
springing from the writing. 

In our view, the case does not make Mr. Howell a stake- 
holder at all, but, for the purpose for which Mrs. Phillips 
turned over the money to him, he was her agent, subject to 
her control, and to be governed by her will in regard to this 
money until the settlement had been actually made. As Mrs. 
Phillips was a volunteer, and no consideration whatever passed 
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to her from Howell or others, it was in her power to revoke 
her authority to him, and to take her money back at any 
time before he had parted with it in accordance with the 
agreement. 15 Ga., 486, 489, 490; 55 Ga., 198; Code, 
§§2183, 2188. 

Judgment reversed. 


Tue Lire Association oF AMERICA V8. FERRILL. 


[This case was argued at the last term and decision reserved.] 

. When suit was brought against an insurance company for $200.00 
‘*for two months’ service as agent of the corporation,” and an amend- 
ment was allowed which charged that the plaintiff had left a business 
worth $100.00 per month to enter defendant’s service; that a part of 
the contract was that the rates of insurance should remain the same 
during its continuance; that the defendant had, notwithstanding, 
increased the rates so that it was impossible for the plaintiff to se- 
cure any policies; and that plaintiff was damaged to the amount of 
$200.00, such amendment did not add a count ex delicto. 

. Exception to an amendment comes too late at a term subsequent to 
that at which it was allowed. 

. Where an insurance company employed an agent and agreed with 
him not to change the rates of insurance during his employment, 
and nevertheless did increase them so that he could secure no poli- 
cies, in an action by him for breach of contract, the measure of re- 
covery would be what he would have earned had such increase of 
rates not been made. 


Principal and agent. Practice in the Superior Court. 
Contracts. Damages. Before Judge Cutsuorm. City Court 
of Savannah. May Term, 1877. 


Reported in the decision. 


Jackson, Lawton & Bastneerr, for plaintiff in error. 


Rurvs E. Lesrer, for defendant. 
Warner, Chief Justice. 


This action was commenced by attachment, returnable to 
the city court of Savannah, at its May term, 1876, taken 
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out by Benjamin B. Ferrill, against the Life Association of 
America. At that term the plaintiff filed his declaration 
upon an account for $200.00 for “two months’ services as 
agent for the corporation at $100.00 per month, for January 
and February, 1876.” The defendant pleaded the general 
issue; and at the July term of the same year—the next in 
course—the plaintiff filed an amendment to his declaration, 
in which he alleged as follows, in substance, viz: 

That on August 17, 1875, he was engaged in business 
worth to him $100.00 per month, which was secured to him 
for twelve months from that date; that the defendant, in 
consideration that the plaintiff would relinquish that busi- 
ness and devote his time exclusively to the business of the 
defendant, agreed with him that he should become its agent 
for a certain territory, and that he should be paid for his 
services certain specified commissions; that the defendant, 
in consideration of the premises, promised the plaintiff that 
the rates of insurance should remain the same during the 
continuance of the agreement and should not be raised, and 
that the agreement was to continue for one year from the 
date aforesaid, with the privilege to either party to termin- 
ante it at any time after January 1, 1876, upon giving the 
other thirty days’ notice in writing; that the plaintiff en- 
tered upon the service of the defendant under said agree- 
ment, and performed his part of it until March 1, 1876, 
when it was terminated by notice previously given by the 
defendant ; but that the defendant, for the purpose of cur- 
tailing its business, and for the purpose of injuring the plain- 
tiff, increased its rates of insurance to such an extent that 
it became impossible for the plaintiff to secure policies; 
whereby the plaintiff was injured to the amount of two 
hundred dollars. 

No demand for a jury trial having been made, the cause 
came on to be heard before the judge alone, on the 15th 
day of May, 1877, during the regular term of the court 
for that month. 

The defendant moved the court to strike out the amend- 
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ment aforesaid on the ground that it added to a declaration 
ex contractu a new and different cause of action arising ex 
delicto; but the motion was denied. 

The plaintiff introduced the following evidence, viz: 

1. A written contract between the plaintiff and the de- 
fendant, under which the plaintiff became the agent of the 
company, bearing date August 17, 1875, from which the 
following extracts are made: 

After stating that the Life Association of America had 
appointed Ferrill to be its agent “for the purpose of soli- 
citing applications for insurance, and collecting, and remit- 
ting premiums for the same” in certain counties of Geor- 
gia, the agreement proceeds—“ now, for and in considera- 
tion of the above agreement and appointment, the said party 
of the second part (Ferrill) agrees to devote his time exclu- 
sively to the interests of the association, and to strictly ad- 
here to and abide by all and any instructions he may, from 
time to time, receive from the association regarding the 
transaction of business.” 

After some provisions on various points of duty not rele- 
vant to this cause, comes this clause, viz “Said party of 
the second part also agrees that he will not eugage in any 
other business, nor represent any other insurance company 
during the continuance of this contract, without the written 
consent of the association.” 

Then follow a number of stipulations with regard to the 
commissions to which Ferrill was to be entitled, and other 
subjects, among which are the following, which alone are of 
any importance in this case, viz: “ It is further agreed that the 
association shall guarantee the said party of the second part 
one hundred dollars per month until the first day of Jann- 
ary, 1876, should the commissions on his work as above not 
amount to one hundred dollars per month ;” and “It is fur- 
ther agreed by and between the parties hereto, that this con- 
tract shall continue and be in force for the term of one year 
from the date hereof, but may be annulled by either party 
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after January Ist, 1876, by giving thirty days’ notice of the 
desire so to do.” 

2. The plaintiff himself was then sworn, and testified as 
follows : 

“ At the time of making the contract, I was deputy ordi- 
nary of Chatham county ; was receiving $100.00 per month. 
Mr. Barr induced me to give up this office to accept the 
agency of the Life Association of America. He showed 
me the rates of insurance charged by the company, which 
were discussed. They were the usual rates of other com- 
panies doing business here. Mr. Barr did not enter 
into any engagement in express terms on the part of the 
company that the rates should not be increased. But my 
contract. was based altogether upon the rates he showed me. 
Afterwards, about October 1st, the rates were increased 
without my consent. And for this cause I could get no 
more policies taken after that time. I got no applications 
at all. The company continued to pay the $100.00 per 
month until January Ist, 1876. After that, the company 
gave me notice that it would annul the contract as provided 
in the agreement: and the contract was in fact annulled 
about March Ist, 1876. I cannot.say how many policies I 
would have earned if the rates had not been increased, or 
what commissions I would have earned. There was a great 
deal of competition, and I think the increase of rates pre- 
vented me from getting policies; in fact, I know that the 
increased rates prevented my doing new business for the 
company. I did all I could for the company. I repre- 
sented no other life insurance company. I think my time 
was worth $100.00 per month during the months of Janu- 
ary and February.” 

3. The plaintiff then introduced certain letters received 
by him from officers of the company, from which the fol- 
lowing extracts are made as alone pertinent to the cause : 

“Sr. Louis, September 8, 1875. 
“ B. B. Ferrill, Esq., Savannah, Ga.: 


“The mortality experience of the association in the 
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southern states from its organization to the present time 
has been carefully examined, policy by policy ; and the re- 
sult, quite unfavorable, made known to the directors at a 
recent meeting. The directors having ascertained that the 
experience of a number of other companies confirms that 
of this association, they have determined, instead of with- 
drawing from your state, as other companies have done, to 
continue their agency; increasing the rates to be charged in 
certain portions and reducing them in others, as experience 
has shown to be necessary. In Georgia and Alabama the 
increased rates will be charged in all portions of those states 
lying south of the 33d parallel, ete. I inclose a memo. that 
will give you an idea of the rates that will be charged on 
all applications for your state, completed on and after Octo 
ber 1, 1875. 


Gen. Hood was present at the meeting of directors, and 
examined the statement of mortality-experience, and was 
fully satisfied of the wisdom of the action of the board. 
“ H. W. Hoven, President.” 


“Sr. Louis, Sept. 10, 1875. 


“T wrote you on the 8th inst. in reference to the change 
of rates to take place on the 1st prox., which change will 
affect you—whether you will think favorably or unfavora- 
bly, I cannot say. I would prefer to hear from you before 
preparing any amount of supplies for your agency. 

“ H. W. Hoven, President.” 


“Sr. Louis, February 12, 1876. 


“Since writing to you yesterday, the subject of your con- 
tract has been under consideration. As you are not able, 
on account of rates, to do any business for us, it does not 
seem to us advisable to hold the contract. We, therefore, 
give you notice that thirty days from date hereof we shall 


regard the contract as terminated. J. S. Prerce, 
“ Secretary.” 
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The plaintiff here closed his case, and the defendant in- 
troduced the following evidence, viz. : 

1. The depositions of 8. M. Barr, which were as follows : 

“T know the parties. I made a contract with Mr. Ferrill 
as agent of the Life Association of America. There was 
nothing said by me in regard to rates. He objected to the 
rates then existing. Neither for myself nor the company 
did I make any promise about the rates, nor agreement either 
about the rates. The contract made by me with Mr. Ferrill 
will explain itself.” 

2. Several letters between the plaintiff and the president 
of the Life Association, from which the following extracts 
are made : 

“Sr. Louis, August 24, 1875. 
“Col. B. B. Ferrill, Savannah, Ga. : 

“ At the request of Mr. Barr, the association consents that 
you may continue the ticket agency for the Cunard steam- 
ers running from New York to Liverpool; also to do a bro- 
kerage business for fire insurance company. 

“'H. W. Hoven, President.” 
“Savannau, Ga., August 28, 1875. 
“ H. W. Hough, Esq., St. Louis, Mo.: 


“Family physicians, in giving certificates, charge for 
same, which I cannot afford to pay; and the rates of the 
company are so high that the party desiring insurance re- 
fuses to pay also. What shall [ do? ete. For the present 
I do not expect to do much—money is too tight. 


“B. B. Ferri.” 


“ Savannan, September 16, 1875. 
“ H.W. Hough, Esq., St. Louis, Mo. : 

“T am in receipt of yours of 10th inst., and in reply, beg 
to say the change of rates referred to will not take here. I 
very much regret the change, as I have been working hard 
for the Life Association, and have on my memorandum 
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book at least a dozen promises by the middle of October. 
Should I be obliged to adopt the new rates, I fear I shall 
be unable to do any business. 


“] shall await your reply with a great deal of anxiety, and 
trust that you may be able so to manage rates that I can do 
for you a fine business this winter. As regards mortality, 
would ask that you allow me to continue at old rates, and 
compare the class of risks I send with those you have re- 
ceived heretofore; and if mortality does not show a very 
decided difference, I shall cheerfully yield. 

“B. B. Ferri.” 


“Sr. Louis, September 27, 1875. 
“ Col. B. B. Ferrill, Savannah, Ga.: 

“ The application made in yours of the 16th, to be allowed 
to continue business at Savannah on the old rates on and 
after October 2d has been carefully considered by the com- 
pany. The subject of your letter has also been considered 


in a meeting of the general board. They see no reason to 
change the lines they have given them, and cannot, there- 
fore, give you the privilege asked for of continuing present 
rates at Savannah after October 1. Mr. Barr has forwarded 
to mea letter that you wrote him under date of the 14th 
inst., in which you seem to think no business can be done 
at the increased rates. Please let me hear from you, as I 
suppose, if such will be the case, you would hardly care to 
continue your connection with the association, etc. 
“H. W. Hoven, President.” 

*“ Savanna, October 1, 1876. 
“ H.W. Hough, Esq., President, ete. : 

“T am in receipt of yours of the 27th ult., and say in reply 
that I will use every effort to get business for the company. 
Now that things are looking up, I hope to be able to send 
applications on. I resigned a position, as Mr. Barr knows, 
to accept the agency of the Life Association, and certainly 
will not give up the agency until [ find that no business ean 
be done. “B, B. Ferri.” 
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The defendant here closed; and thereupon, after argu- 
ment heard, the judge gave judgment for the plaintiff in 
the sum of $200.00. And the defendant excepted, and as- 
signed the following errors, viz: 

1. That the refusal of the judge to strike out the amend- 
ment to the plaintiff's petition was erroneous, 

2. That the final judgment for the plaintiff was contrary 
to the law and the evidence, and an erroneous judgment 
upon the evidence produced. 

1. 2. The court did not err in allowing the amendment to 
the plaintiffs declaration, but if it had erred in allowing 
the amendment, the objection thereto came too late. Pettis 
vs. Campbell, 47 Ga., 596. 

3. The basis of the plaintiff's right to recover, was the al- 
leged breach of the contract by the defendant in increasing 
its rates of insurance to such an extent that it became im- 
possible for him to secure policies and thereby earn his com- 
missions. Assuming that the increase of the rates of insur- 
ance by the defendant was a breach of the contract, what was 
the measure of damages that the plaintiff was entitled to 
recover? Was the measure of damages what his time was 
worth for the two months after the lst of January, 1876, 
or what the defendant agreed to guarantee him per month 
up to the 1st of January, 1876, for the purpose of rooting 
its business in that particular district of territory (which, by 
the way. does not appear to have taken much root before the 
rates were increased), or was his measure of damages what 
he actually lost during the months of January and February 
by his failure to earn commissions which he would have 
earned but for the increased rates of insurance? The plain- 
tiffs complaint is, that the defendant damaged him whilst 
in its service during the two months after the expiration of 
its guaranty by raising its rates of insurance. How much 
would the plaintiff have earned in the way of commissions 
under the contract during the two months if the defendant 
had not raised its rates? That, in our judgment, was the 
measure of damages which the plaintiff was entitled to re- 
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cover for the alleged breach of the contract on the part of the 
defendant, and not what his time was worth, nor what the 
defendant guaranteed to give him up to the Ist of January, 
1876, for the purpose of establishing its business in that 
particular locality. 

Let the judgment of the court below be reversed. 


Puaten vs. Toe Orpinary oF Cuatruam County. 
[This case was argued at the last term and decision reserved. ] 


A plaintiff whose action, in the absence of himself and his counsel, has 
been dismissed for want of prosecution, has no right to an uncondi- 
tional order reinstating the same, without first rendering a good and 
sufficient reason forthe absence. The reason rendered must appear 
in the record or bill of exceptions, otherwise no reversal can be had 
of a refusal of leave to reinstate unconditionally; the leave granted 
being conditional on the payment of accrued costs, 


Practice in Superior Court. Before Judge Tompxins. 
Chatham Superior Court. November Term, 1876. 


Report unnecessary. 


Cuarces G. Puiarten, in propria persona, for plaintiff in 
error. 


Jackson, Lawton & Bastneer, for defendant. 
Buecktey, Judge. 


The ground of motion to reinstate a cause being that. it 
was called for trial and dismissed for want of prosecution, 
without the plaintiff's knowledge and consent, and during 
his absence from the state, the motion ought to have been 
refused, unconditionally, unless a good reason was shown 
why the plaintiff was absent, and why he was not repre- 
sented. If any reason was shown in the court below, it 
ought to have been set out in the record or the bill of ex- 
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ceptions, so that the supreme court could determine whether 
the case should be reinstated or not. The permission to re- 
instate, on condition of paying costs, may have been more 
favorable to the plaintiff than he was entitled to, instead of 
less favorable. The supreme court not being informed, au- 
thoritatively, why he was absent, or why he was not prop- 
erly represented, cannot hold that he was entitled to rein- 
state at all, much less that he was entitled to reinstate on 
better terms than the superior court prescribed. 
Judgment affirmed. 


JacKsON, JR., administrator, vs. Toe Mvrvat Lire Insur- 
ANCE Company or New York. 


1. Under the act of congress of 2nd March, 1875, a corporation cre- 
ated by and located in New York, has the right to remove a case 
from the superior court of Richmond county, Georgia, to the circuit 
court of the United States, pending between it and a citizen of Geor- 
gia, though the petition allege that it is a corporation of the state of 
New York, resident therein and a citizen thereof, and that the other 
party is a citizen of Georgia at the time of the application for re- 
moval, without any distinct allegation that they or either of them 
were such citizens at the date of the commencement of the action 
in the state court. 

. lhe final judgment of the superior court on the question of removal 
is subject to review by this court; and whilst the better practice is 
for the superior court to render a judgment in distinct terms to re- 
move the case or to decline to do so, yet the approval of the bond 
of the party seeking to remove the case, and the indorsement thereof 
with such approval, will be held a judgment to remove the case so 
pending between the parties, and be reviewed by this court as a final 
judgment removing the case pending between such parties. 


United States Courts. Removal of causes. Practice in 
the Superior Court. Practice in the Supreme Court. Judg- 
ments. Before Judge Grsson. Richmond Superior Court. 
October Term, 1877. 


On May 11th, 1877, Jackson, jr., administrator, brought 
complaint against the Mutual Life Insurance Company. On 
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the second day of the succeeding October term of court 
defendant filed the following petition : 

“The petition of the Mutual Life Insurance Company 
of New York, respectfully shows that there is now pend- 
ing in this honorable court a suit of a civil nature at law, 
brought by William E. Jackson, jr., as administrator of 
Thomas M. Jackson, deceased, for the recovery from your 
petitioner of the principal sum of tive thousand dollars, and 
that the said William E. Jackson, jr., administrator as afore- 
said, is a citizen of the State of Georgia, and your petitioner 
is a corporation created by the laws of the state of New 
York, resident of said state of New York, and a citizen 
thereof. 

“And your petitioner further shows that it has filed in 
this honorable court a bond, with good and sufficient seci- 
rity, for its entering in the fifth circuit court of the United 
States for the southern district of Georgia, on the first day 
of its next session, a copy of the record in said suit, and 
for paying all costs that may be awarded by the said circuit 
court, if said court shall hold that such suit was wrongfully 
or improperly removed thereto. 

‘Wherefore, your petitioner prays the removal of said 
suit to the fifth circuit court of the United States for the 
southern district of Georgia, as by act of congress in such 
case provided. 

*“ Barnes & Cummine, 
“©. H. Conen, 

“ Attorneys for the Mutual Life Insurance Company of 
New York.” 

On the day of the filing of the petition the attention of 
the court was called thereto, and asked to fix the amount of 
the bond, which the court did, for the sum of one hundred 
dollars, and the bond was thereupon executed. 

The counsel for Wm. E. Jackson, jr., administrator, ob- 
jected to any order being passed by the court allowing the 
petition, and asked for time to move to dismiss it. 

The court announced verbally that he would allow the 
petition to be filed but would grant no order of removal. 
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Afterwards, on the 13th November, 1877, during the 
October term of court, when the motion docket was being 
called, the attention of the court was called by counsel of 
Jackson, administrator, to this petition for removal, when 
the counsel for the insurance company declined to ask for 
any order in the premises, but presented to, and obtained 
from, the judge his approval upon the bond, to which action 
of the court the counsel for Jackson, administrator, excepted. 


Frank H. Mutter, for plaintiff in error. 
Barnes & Cummine; C. H. Cousn, for defendant. 


Jackson, Judge. 


But two questions for the adjudication of this court are 
made in this record. 

1st. Under the act of 1875, passed by congress for the 
removal of cases from the state to the federal courts, is it ne- 
cessary that the petition allege specifically that the parties 


were citizens of different states at the commencement of the 
suit, as was the case under the old act of 1789? It has been 
held in cases arising under that act, that the petition must 
show this fact distinctly on its face, and that it will not do 
merely to allege that the parties are citizens of different 
states, because those words, without more, would mean that 
that they were citizens at date of the application, and not 
necessarily at the time when the suit wascommenced. The 
old act of 1789 is in these words: “if a suit be commenced 
in any state court . . bya citizen of the state in which 
the suit is brought against a citizen of another state 

and the defendant shall, at the time of entering his appear- 
ance,” etc., etc.; and in the case of the Phcenix Insurance 
Company vs. Pechner, the supreme court of the United 
States, draws a distinction between that act and the act of 
1875. The court in that case says “clearly this (that is the 
language used in the act of 1789, above quoted,) has refer 
ence to the citizenship of the parties when the suit is begun, 





426 SUPREME COURT OF GEORGIA. 


Jackson, Jr., adm’r, vs, The Mutual Life Insurance Company of New York. 


for the language is, if a suit be commenced by a citizen of 
another state, the defendant may, when he enters his appear- 
ance, petition for removal. The phraseology employed in 
the acts of 1866 (14 Stat., 307), 1867 (Id., 558), and 1875, 
(18 Stat. 470), and in the Revised Statutes (§697) is some- 
what different, and we are not now called upon to give a 
construction to the language there used. . As to the act of 
1789 we entertain no doubt.” 

It seems from this intimation, that the highest court in 
the country in the construction of the acts of congress, incline 
to hold that under the late acts of congress the allegation 
need not be set out in the petition that the parties were 
citizens of different states when the suit was begun. 

We are dealing, in the case before us, only with the act 
of 1875. 

That act is in these words in substance: “That any suit 
of a civil nature, at law or in equity, now pending, or here- 
after brought in any state court, where the matter in dispute 
exceeds, exclusive of costs, the sum or value of five hun- 
dred dollars . . . in which there shall be a contro- 
versy between citizens of different states . . . either 
party may remove, etc., etc.” 

It will be seen at a glance that this act covered pending 
cases—cases already commenced when the act was passed— 
and in which there shall de a controversy between citizens 
of different states. It would seem, therefore, that the con- 
troversy might arise in a pending case and might arise be- 
tween citizens then of different states—of different states 
when the application was made, and not alone when the suit 
was commenced. However this may be, it is clear that the 
act of 1789 in terms referred to the commencement of the 
suit and the first appearance of the party, whilst the 
act of 1875 contains no such language, nor intimation 
that the right had reference to the beginning of the suit 
and the situs of the parties and their citizenship then; on 
the contrary, the intimation, to say'the least, is the other 
way, and such seems also to be the opinion intimated by 
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the supreme court of the United States; and while the 
words in the petition do not specifically allege the citizen- 
ship at the date the action was begun, yet the allegation 
that the corporation was made by New York showing that 
it had always lived there, and was always, in legal parlance, 
a citizen thereof, and the citizenship of Jackson in Georgia, 
at the beginning of the suit too, appearing perhaps on the 
face of the petition, though indistinctly, we shall rule that 
the petition is sufficiently clear and full to authorize re- 
moval. : 

2. The other question made arises upon a motion to dis- 
miss the case here, upon the ground that there has been no 
final judgment in the court below. 

The record discloses the fact that the judge approved the 
bond filed on the application to remove, and indorsed his 
approval thereon, but did nothing further, and made no 
order at all for removal. The act of congress of 1875 de- 
clares that, “ whenever either party, or any one or more of 
the plaintiffs or defendants entitled to remove any suit men- 
tioned in the next preceding section, shall desire to remove, 
ete., . . . he orthey shall make and file a petition in such 
suit in such state court before or at the term at which said 
cause could be first tried, and before the trial thereof. 
for the removal of such suit into the circuit court to be 
held in the district where such suit is pending, and shall 
make and file therewith a bond, with good and sufficient 
surety, for his or their entering in such circuit court, on 
the first day of its then next session, a copy of the record in 
such suit, and for paying all costs that may be awarded by 
the said circuit court, if said court shall hold that such suit 
was wrongfully or improperly removed thereto, and also 
for their appearing and entering special bail in such suit, 
if special bail was originally requisite therein, é¢ shall then 
he the duty of the state court to accept said petition and 
bond, and proceed no further in such suit. . . ” 

It appears from the words ?falicised, that all the act re- 


quires of the state court is to wecept the petition and bond ; 
27 
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and in this case the court did that by entering its approval 
thereon. This was equivalent to a judgment removing the 
case, and may be considered the final judgment of the su- 
perior court, and an appeal lies to this court from it, and 
the writ of error will not be dismissed. 

The better practice would be to pass an order to remove 
the case, or to deny such an order, in explicit language ; but 
the act of congress does not require it, but provides that on 
the acceptance by the court of the petition and bond, the 
clerk shall transmit the papers to the federal court. 

Some point in argument was made that the court below 
did not designate what was to be removed to the circuit 
court; but no action of his is before us on this point which 
we can get at to review ; and we presume that the United 
States court will see to it that the proper record reaches that 
court, and at the right time. 

In the view we take of the case, we have no alternative 
under the act of congress, but to affirm the judgment of the 
court below, the record disclosing no error in any judg- 
ment that court made which we can review and correct, 
what was done according with the terms of the act of con- 
gress of 1875. 
Judgment affirmed. 




























Ruopes vs. Harrison, administrator. 






[Jackson, Judge, did not preside in this case on account of providential cause.] 





. An agreement between an administrator of two deceased persons 

and the husband of an heir at law of both of them (one having died in 

1259, and the marriage having occurred prior to 1866), that the former 
shouid receive in settlement of an execution held by him in favor of 
one intestate against the husband, the amount coming to himself and 
wife from both estates, was merely executory and not binding upon 
either party as to any definite amount, and this, though the assets 
were in the administrator’s hands, and there were no debts. 

2. Returns made as administrator of the other intestate, not a party to 
the execution, are inadmissible to show the amount due by him to 

the various heirs at law, and thus to establish payment. 
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Contracts. Administrators and executors. Evidence. Be- 
fore Judge Porrte. Wilkes Superior Court. November 
Term, 1877. 


To the report contained in the decision, it is only neces- 
sary to add the following: A ji. fa. in favor of Mrs. Hack- 
ney, deceased, held by Harrison, her administrator, was 
levied on certain property of Rhodes. He filed an affidavit 
of illegality. On the trial the jury found for plaintiff, and 
defendant excepted. 


W. M. & M. P. Reese; F. H. Cottey, for plaintiff in 


error. 
No appearance for defendant. 
Warner, Chief Justice. 


This case came before the court below on an affidavit of 
illegality to an execution which had been levied on the de- 
fendant’s property, who alleged that the same had been paid 
off and discharged. The plaintiff in ji. fa. traversed the 
defendant’s affidavit, and upon the trial of the issue thus 
formed, it was proved on the part of the defendant that the 
plaintiff (who was the administrator of Jas. T. Hackney, 
and Mary Hackney, father and mother of defendant’s wife, 
who was married prior to 1866, Jas. T. Hackney hav- 
ing died in 1859,) had agreed to receive in payment of 
the balance due on said ji. fa. the amounts coming to him 
and his wife from the respective estates of Jas. T. and Mary 
Hackney, and that there were no debts due from either of 
the estates—and also offered to prove in connection with 
the foregoing testimony, the returns made by the plaintiff 
Harrison, as administrator de bonis non on the estate of 
Jas. T. Hackney, to show the amount received by him as 
such administrator, and the amounts due the heirs at law of 
said intestate by said Harrison as such administrator, which 
evidence so offered, the court ruled out on motion of plain- 





430 SUPREME COURT OF GEORGIA. 


Smith re. The State. 


tiffs attorney, to which the defendant excepted, and now 
assigns the sane as error. The jury then found a verdict 
for the plaintiff for $170.00, as the balance due on the exe- 
cution. 

1. 2. There was no error in ruling out the testimony 
offered by the defendant for the purpose of showing that 
the execution was paid off. The alleged agreement was 
merely executory and not binding upon either as to any de- 
finite amount, whereas the execution was for a definite 
amount. Besides, the execution was in favor of the admin- 
istrator of Mary Hackney, and the testimony offered was 
the returns made by the administrator de bonis non of Jas. 
T. Hackney. 

Let the judgment of the court below be affirmed. 


Samira vs. Tue State or GEorGIA. 


[This case was argued at the last term and decision reserved.] 


1. After verdict, an indictment under section 4414 of the Code, will be 
held sufficient, though it omit the word privately in alleging the steal- 
ing of goods from a dwelling-house. 

. Where the indictment specifies the goods which were stolen, and 
alleges that their value was over fifty dollars, a general verdict of 
guilty is sufficient, without any special finding as to the value of the 
goods. 

. It has never been the practice in this state to enter on the record the 
fact that the prisoner and his counsel were present when sentence 
was pronounced; and the silence of the record as to such fact is no 
cause for arresting the judgment or setting it aside. 

. A sentence which is preceded by a statement of the case in which it 
is rendered, need not name the prisoner’s offense in the body of it. 
Nor need it be signed or dated, if it be entered on the minutes as of 
a particular day, and the minutes of that day be regularly signed by 
the presiding judge. 


Criminal law. Indictment. Verdict. Sentence. Prac- 
tice in the Superior Court. Judgments. Before Judge 
Tompkins. Chatham Superior Court. February Term, 1877. 


Smith and Davis were charged with the offense of larceny 
from the house of goods over the value of $50.00, for that 
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they, in the county of Chatham and state of Georgia, on 
December 20, 1876, with force and arms, from the dwelling- 
house of one Eldred Geffcken, one pocket-book, of the value 
of $1.00,and . . . all the property of one Georgia C. 
Geffcken, therein being found, wrongfully, feloniously, and 
fraudulently, did take and carry away with intent to stea] 
the same, etc. The jury acquitted Davis, but found Smith 
guilty. The court sentenced him to the penitentiary for 
eight years. It did not appear in the record of the case that 
either the prisoner or his counsel was present when judg- 
ment was pronounced. Smith moved to set aside the sen- 
tence because it was unsigned, not sufficiently full, the pun- 
ishment was excessive, and it was unauthorized by the ver- 
dict. Also, because the pleadings and record were so fatally 
defective that no valid judgment could be based thereon. 

The judge certifies that the sentence was pronounced and 
entered on the minutes on January 26, 1877, and the min- 
utes duly signed. 

The motion was overruled, and defendant excepted. 














A. P. & S. B. Apams; P. W. Metprim, for plaintiff in 
error. 







A. B. Srrna, solicitor general, for the state. 


Biecktey, Judge. 










1. The indictment omitted the word “ privately,” in alleg- 
ing the act of stealing. Objection to it on this ground came 
too late, after verdict. Code, §4629. 

2. The value of the stolen goods being alleged in the in- 
dictment, and the allegation being material in grading the 

‘punishment, a general verdict of guilty was a finding that 

the allegation was true. If the value proved had been under 

fifty dollars, the jury would have returned the fact specially 

(12 Ga., 298), or rendered a verdict of not guilty. 

3. In Georgia practice, the presence of the prisoner and 
his counsel, in all stages of the proceedings, is assumed, un- 
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less the contrary appears. The court will do nothing in 
their absence that ought to be done in their presence, and 
will, from time to time, see for itself that they are present. 
But it is not usual to make any special entry in the minutes, 
or elsewhere, as a memorial of such presence. The reason 
is, doubtless, that whenever any act or proceeding is re- 
corded as taking place in a criminal case, the presence of 
the prisoner and his counsel, though not noted expressly, is 
included in each entry by a kind of implication; or so it is 
deemed, so long as the fact of presence is not negatived by 
the record, or by some appropriate evidence aliwnde. Ar- 
raignment is required to be recorded (Code, §§4636, 4638, 
4640), but the ordinary form of entering it affords no evi- 
dence of the prisoner’s presence, other than that which is 
implied in the fact of the arraignment. To arraign a pris- 
oner in his absence is legally impossible. Therefore, if he 
was arraigned he must have been present. Sentence, also, 
is recorded, and the record bears the same kind of testimony 
to the prisoner’s presence, at the time when it was orally 
pronounced, as on the occasion of arraignment. To sentence 
a prisoner (in felony, at least,) during his absence, is legally 
impossible ; from which it follows, that if he was sentenced 
he must have been present. The presence of his counsel, 
unless dispensed with by consent, is equally within the im- 
plication, inasmuch as (except when so dispensed with) their 
presence is no less essential than his. 51 Ga.,567. As may 
be seen by the authorities cited by counsel znfra, this Geor- 
gia practice would not suffice in England, nor generally in 
America. But inall judicial proceedings, this state has long 
used a concise method of recording—sometimes, it may be, 
altogether too concise. Brevity, within certain limits, is a 
great merit; but extreme brevity, like most other extremes, 
is an imperfection, and the scrappy recording which is in 
vogue with us is attended, not infrequently, with grave in- 
convenience. From the language used in 11 Ga., 253, in 
the head-note, or in that used in the opinion, it need not be 
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necessarily inferred that the prisoner’s presence or that of 
his counsel was matter of record, in that case, on the min- 
utes of the superior court, or elsewhere in what is termed 
the record proper. Most probably it appeared to the su- 
preme court from the bill of exceptions, and not otherwise. 
In a large and loose sense, the transcript and the bill of ex- 
ceptions taken together are often called “the record,” after 
a case reaches the supreme court. The expression “con- 
ceded on the record,” as used in the opinion referred to, 
would scarcely be apropriate if the purpose had been to rest 
the argument on the contents of a direct entry appearing in 
the record proper. As the bill of exceptions was prepared 
and signed by counsel for the plaintiff in error, the state- 
ment therein of a fact favorable to the state (the defendant 
in error), might well be called a concession. The authority 
most in point on the question before us is 53 Ga., 137. It 
rules that absence at the rendition of the verdict is a fact 
extrinsic of the record, and may be proved on a’ motion to 
set aside the verdict; and that the judgment will not be 
arrested because presence does not affirmatively appear, in 
express terms, on the face of the record. The ground of 
the decision is, established practice believed to be uniform. 
4. Failure to name the offense in the body of the sentence, 
and to sign the sentence and date it, is not fatal. The case 
was fully stated at the top, or beginning of the sentence, 
and both the date and signature were supplied by entering 
the sentence on the minutes as of a particular day, and the 
regular signing of the minutes of that day by the judge. 
As the minutes now stand, they show that the judgment, or 
sentence, was pronounced by the court, when it was pro- 
nounced, against whom, and for what offense. The record 
is complete, and sufficiently explicit. 
_ Cited by counsel: (indictment) R. M. Charl., 151; 50 @a., 
258 to 261; Code, §§4413, 4414, 4628; 1 Bish. Cr. Pro., 
§360 et seg.; (verdict, value), 2 Arch., Cr. Plead., 372; 1 
Greene, 316; 17 Iowa, 329; 46 Zd., 531; 2 Ill., 392; 32 
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N. H., 106; (record), 54 Ga., 250; 11 Zb., 253, 258; 51 Jb., 
569; 6 Am. R., 691; 1 Bish. Cr. Pro., §§925, 931. 
Judgment affirmed. 


Cameron, trustee, vs. Puruirs. 


A deed to secure a debt made by the grantor to a trustee “‘ to seize, sell 
and dispose of” certain real estate, unless the debt be paid at a given 
time, with stipulations as to the manner of sale, and providing that 
the proceeds thereof shall be applied first to the payment of the debt, 
and the balance, if any, to the grantor, passes such a title to the pos- 
session of the land in the trustee as will enable him to recover in 
ejectment to carry into full effect the purposes of the trust. 


Deeds. Title. Ejectment. Trusts. Before Judge Hutt- 
yer. Fulton Superior Court. October Term, 1877. 


Cameron, as trustee for Cox & Hill, brought complaint 
for land against Phillips, relying on the following deed as 
abstract of title: 


“Grorata—Futton County: 

This indenture made and entered into this 3d day of June, 
1874; Witnesseth, that William R. Phillips is indebted to 
Cox & Hill, a mercantile firm doing business in the city of 
Atlanta, county of Fulton, in the sum of $4,000, by a note 
due the first day of November next, bearing even date with 
the present, and due and payable the first day of November 
next, for the sum of $4,000, and payable to Cox & Hill, or 
bearer. Now, for the security of the payment of said note, 
as well as in consideration of the sum of $10 to him in 
hand paid at and before the sealing and delivery of these 
presents, the said William R. Phillips has this day granted, 
bargained, sold and conveyed unto John D. Cameron of 

‘ said county, as trustee, as hereinafter set forth the following 
described property, to-wit: A certain city lot number 11, 
on Peachtree street, being a part of land lot number 78, in 
the 14th district of Fulton, fronting on Peachtree street 
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314, running back to Mrs. Corry’s lot 78 feet, bounded on 
the south by what was formerly known as Hayden’s Hall ; 
to have and to hold the same to the said John D. Cameron 
as such trustee, and his successors and assigns forever ; con- 
ditioned, however, that should the said William R. Phillips 
pay off and discharge said note at its maturity, then these 
presents, as well as this indenture, to become null and void. 
But shvuld said W. R. Phillips fail or refuse to pay said 
note at its maturity, then said Cameron, as trustee, may, and 
he is hereby authorized to, seize, sell and dispose of said 
premises at public outery at the door of the court-house of 
said county, after giving thirty days notice of such sale in 
some public gazette, and to execute good and legal title to 
the purchaser, and to apply the purchase-money, after the 
payment of all expenses, to the payment and discharge of 
said note and interest and costs, and the overplus to pay 
over to said William R. Phillips, or his order. 

In witness whereof the said William R. Phillips has here- 
unto set his hand and affixed his seal this the day and year 
first above written.” 

(Signed and recorded in the usual form.) 


On the trial, this deed was offered in evidence by plain- 
tiff, but rejected by the court. A non-suit was ordered, and 
plaintiff excepted. 


Cottier & Cox.izr, for plaintiff in error. 


E. N. Broyues, for defendant. 
Jackson, Judge. 


This was an action of ejectment founded upon an instru- 
ment made by Phillips to Cameron, as trustee, and when 
the case was tried, the court ruled out the paper because it 
did not, in its judgment, pass such a title as would empower 
the trustee to recover the possession of the land in eject- 
ment. 
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To this ruling Cameron excepted, and the question is, did 
he have the right to recover the possession of the land by 
virtue of the paper offered in evidence. 

It appears from the record, that to secure the payment of 
a debt due to Cex & Hill, Phillips executed the instrument 
to Cameron as trustee “to seize, sell and dispose of” the 
house and lot described, and with the proceeds to pay the 
debt, and if any sum was left, to pay that to Phillips, unless 
the debt was paid at maturity. 

We think that the intention of the parties, to be gathered 
from the entire instrument, was to pass such title into the 
trustee for the benefit alike of the creditors and the debtor, 
as should enable him to sell to the best advantage for all, 
and pay the cestuc gui trusts what the deed entitled them to 
receive of the proceeds. These cestui qui trusts are Cox & 
Hill, and secondly, Phillips. No man will buy a law-suit ; 
and it is fair to presume that unless the trustee could pos- 
sess himself of the property and be ready to deliver it to 
the purchaser, it would not bring a full price. It was, there- 
fore, to the interest of all that Cameron should be ready to 
deliver possession when he sold. Accordingly he is empow- 
ered by the grantor to seize the land, which means, we think, 
in this deed, to possess himself of it. He is empowered not 
only to sell but to dispose of, which words help to convey 
the idea of possession and the delivery of possession. It is 
true that he must sell in a particular way ; but this often is 
the case in trust deeds where the title is conveyed to the 
trustee. 

On the whole, under the rulings of this court and the true 
intent and meaning of this paper, as gathered from its entire 
terms taken and construed together, we think that such a 
title passed to the trustee as to give him title to possess this 
land. 

See 55 Ga., 650, and Woodson vs. Veal & Minor, decided 
to-day. 

Judgment reversed. 
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Bryan vs. Tooke ef al. 












. When the partner who signed the firm name to the note sued on is 
dead, his co-partner, pleading non est factum, is a competent witness 
as against the plaintiff, to prove the signature unauthorized and for 
what the note was given, though he would be incompetent as against 
the representatives of the deceased. 

2. Where the note was given in renewal of another made by the same 

partner who signed the last, which, itself, was in renewal of a note 

by a different firm of which the signer had been a member, upon a 

plea of non est factum by the co-partner, the onus of showing authority 

to sign is on the plaintiff. 
















Partnership. Witness. .Contracts. Before Judge Crisp. 
Houston Superior Court. November Term, 1877. 









To the report contained in the decision it is only neces- 
sary to add that two of the grounds in the motion for new 
trial were as follows: 

(1.) Because the court allowed Dennard (the partner plead- 
ing non est factwm) to testify as to matters which occurred 
prior to the death of Parr, (the partner who signed the 
note), over objections of plaintiff. 

(2.) Because the court charged “that Bryan should have ; 
conferred with Dennard and got his consent before he took 
the note, or before he could bind Dennard,” and refused to 
charge that if the firm allowed Parr, as their general agent, 
to commit a fraud on plaintiff, they would be bound. 















C. C. Duncan, for plaintiff in error. 


Ext Warren; H. M. Hotrzciaw, for defendant. 






Warner, Chief Justice. 









The plaintiff brought this action on a promissory note 
for the sum of $4,673, payable to the order of the plaintiff, 
dated 11th of January, 1875, and due twelve months after 
date, with ten per cent. interest, which note was signed 
“Tooke, Parr & Dennard.” The defendant:Dennard pleaded 
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non est factum, and alleged that the note sued on was not 
signed by him, nor was the same signed with his knowledge, 
consent, or authority ; that said note was given in renewal 
of a debt due to the plaintiff by Tooke & Parr, or by Tooke 
& Cooper, for which this defendant, nor the partnership of 
which he was a member, was in any way liable, the firm 
name of Tooke, Parr & Dennard having been signed to said 
note by D. W. Parr unlawfully and without authority, the 
firm not being interested in said debt, nor liable therefor. 
Upon the trial of this issue, the jury found a verdict for the 
defendant Dennard. The plaintiff made a motion for a new 
trial on the several grounds therein stated, which was over- 
ruled, and the plaintiff excepted. 

The action was brought against Tooke and Grice, adminis- 
trator of Parr (the latter being dead), and Dennard. It ap- 
pears from the evidence in the record, that in the year 1873 
the Houston Cotton Factory was owned by Tooke & Parr as 
partners, that previous to 1873 the factory was owned by 
Tooke, Cooper & Co.; that on 8th day of April, 1874, written 
articles of copartnership were entered into betwen Tooke, 
Parr, and Dennard, who became the owners of the factory; 
that the note sued on was given in renewal of another note, 
which itself had been renewed, that is to say, the first note 
was given to the plaintiff for cotton sold in 1872 or 1873 to 
Tooke, Cooper & Co., by Tooke & Parr, which note was re- 
newed in January, 1874, by Parr’s signing the firm name 
thereto of Tooke, Parr & Dennard, before the latter co-part- 
nership was formed, and for a debt not created by it; that 
this last mentioned note was again renewed by Parr’s execut- 
ing to the plaintiff the note now sued on, all of which was 
done without the knowledge of Dennard, so far as the record 
discloses. The plaintiff knew that Tooke and Parr were 
broke at the time of the renewal of the notes by Parr in the 
co-partnership name of Tooke, Parr & Dennard, and also 
knew that Dennard was solvent. 

“There was no error in allowing Dennard to testify at the 
trial, in relation to matters occurring prior to the death of 
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Parr, he being dead—so far as the plaintiff in the action was 
concerned, the administrator of Parr not objecting to his 
testimony. If the administrator of Parr had objected to 
the competency of Dennard as affecting his intestate’s estate, 
his testimony could not have been received, for the reasons 
stated in Field vs. Walker, 36 Ga., 520. But the adminis- 
trator of Parr did not object to the competency of Dennard 
as a witness, and the plaintiff had no legal right to object 
for him. 

2. The defendant Dennard having denied by his plea of 
non est factum the execution of the note so far as he was 
concerned, and it appearing from the evidence that the note 
sued on was executed by Parr in the firm name of Tooke, 
Parr & Dennard before that co-partnership was formed, and 
in renewal of a debt created by another firm for cotton sold 
to that other firm of which Dennard was not a partner, it 
was incumbent on the plaintiff to have rebutted this prima 
Jacie proof to the satisfaction of the jury, by showing that 
the note sued on was his act and deed and executed by his 
authority, which it appears, from their verdict, he failed to 
do. In view of the evidence contained in the record, we 
find no error in the charge of the court to the jury, or in 
refusing to charge as requested. Whether the new firm of 
Tooke, Parr & Dennard is equitably bound to pay the 
debts of the old firm of Tooke & Parr upon a proper case 
being made to try that question is one thing—but whether 
Dennard is liable on a note sued on as a partner of that firm, 
under the pleadings and evidence in this case, is another 
and quite a different thing. There was no error in overrul- 
ing the plaintiff's motion for a new trial. 

Let the judgment of the court below be affirmed. 


Watts vs. RuTHErRForp. 


[This case was argued at the last term and decision rezerved.] 


As section 1976 of the Code declares that the liens of laborers shall 
arise upon the completion of their contract of labor, and that such 
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liens in conflict with each other shall rank according to date, dating 
each from the completion of the contract of” labor, one of the facts 
necessary to constitute the laborer’s lien is the completion of his 
contract, and such fact must appear in the affidavit of foreclosure. 


Laborer’s lien. Pleadings. Before Judge Tompxmns. 
Chatham Superior Court. November Term, 1876. 


This case arose upon a contest over a fund in court for 
distribution between Walls, claiming under an execution 
based on the foreclosure of a laborer’s lien against Howard, 
and Rutherford, under a distress warrant. The proceed- 
ings on the lien were dismissed for insufficiency in the afti- 
davit. 

The affidavit stated that Walls was a laborer; that How- 
ard was indebted to him $100.00 for labor performed by 
him on Howard’s farm, describing it; that the labor was per- 
formed from January 1, 1876, to the 14th of the following 
December, and that the $100.00 now due is the balance on 
account of such labor; that the work done was plowing, 


hoeing, attending to the stock, ete.; that he made demand, 
payment was refused, and that he prosecutes his lien within 
one year after the debt became due. 

To the said dismissal Walls excepted. 


A. P. & 8. B. Apams; A. B. Smirn, for plaintiff in error. 
P. W. Metprm, for defendant. 
Burcstry, Judge. 


Certainly a laborer’s lien cannot be foreclosed until it has 
arisen. When does it arise? The Code fixes the time with 
precision. It declares (section 1976) that the liens of la- 
borers shall arise upon the completion of their contract of la- 
bor. Until then, no lien exists. And this is a wise provision. 
A general lien that can be foreclosed by mere affidavit, and 
can be enforced at once by the seizure and sale of property, 
is a high security. By giving it to a particular class of 
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creditors, when it is denied to others, the law manifests a 
special interest in the favored class, and a disposition to 
protect those who may belong to that class, somewhat be- 
yond the protection afforded to the citizens generally. It is 
proper that such a discrimination should be attended with 
the reasonable condition, that any one of the favored indi- 
viduals, whoever he may be, shall do his whole duty in res- 
pect to the contract out of which his lien is to spring ; and 
a most important part of his duty is, to hold out to the end, 
and comply fully with his part of the engagement. In or- 
der that it may be to his interest not to break with his em- 
ployer, or otherwise violate his contract, the law, while af- 
fording him a lien, postpones its accrual until he has fully 
completed his contract of labor. Nota single day before 
completion, does the lien have any existence. Completion 
is an indispensable fact, as much so as labor, and the affida- 
vit of foreclosure might as well ‘not mention labor as not 
aver completion. The invariable rule in respect to the sum- 
mary foreclosure of liens is, that the affidavit must disclose all 
the facts necessary to constitute the lien claimed. 56 Ga., 
288. If completion had been wrongfully prevented by the 
employer, and that had been alleged in the affidavit, with 
the requisite details as to how and when the wrong was 
committed, such a substitute for a simple, direct averment 
of completion would, perhaps, have been sufficient. I think 
it would. 

The court did not err in holding the affidavit defective ; 
and the entire superstructure- built on such a foundation 
had to tumble. | 

Cited in the argument: Code, §§1991, 5022, 1976; 51 
Ga., 560; 46 7b., 197; 56 Zb., 148 ; Cooley Con. Lim., 64, 
and n. 1; Code, $3332; 54 Ga., 1387; 56 Zd., 289. 

Judgment affirmed. 


Tue Centra Ratbroap vs. Guass, administratrix. 


The presumption of law being that the company Was negligent in run- 
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ning over and hurting Glass, and the question whether such pre- 
sumption was rebutted or not by the proof, having been fairly sub- 
mitted to the jury, and there being no sufficient evidence of dili- 
gence to rebut the presumption, this court will not control the 
superior court in the exercise of its discretion in refusing the new 
trial—no substantial error having been committed by the court on 
the issue on which the case turned. 


New trial. Before Judge Hittyrer. Clayton Superior 
Court. September Term, 1877. 


Reported in the opinion. 


N. J. Hammonp; Speer & Srewart, for plaintiff in 
error. 


GartreLLt & Wricut; Jno. T. Gienn, for defendant. 
Jackson, Judge. 


This action was brought by Glass against the company, 
and he recovered a verdict. The company moved for a 
new trial; it was denied and the company excepted. 

Glass was taken aboard the cars at Atlanta drunk; he had 
a ticket, but failed to give it to the conductor when it was 
called for before the train reached East Point ; and that and 
two other stations were passed and he was not put off at 
either; when in three-quarters of a mile or a mile of an- 
other station, on an embankment some two hundred yards 
from a crossing, he was put off by the conductor and brake- 
man in a drunken condition, he saying that he would walk 
to Jonesboro, his place of destination, but starting off in 
the opposite direction back to Atlanta; when he got about 
a mile he lay down on the track; and the up-train from 
Macon ran upon him, and inflicted very serious injury upon 
his person. When the train from which Glass was ejected 
met the up-train, some twelve miles below the point of his 
ejection, the conductor and engineer of the up-train were 
told by those of the down-train that they had put off a 
drunken passenger up above, at or near Adamson’s crossing, 
and to have a look-out for him; but these officers do not 
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show that they were diligent in looking out, notwithstand 
ing the warning. 

There are various errors of law complained of, but none 
of them are so substantial as to require the grant of a new 
trial in the view we take of the case. 

Leaving out of view altogether the conduct of the con- 
ductor and brakeman in putting Glass off the train at the 
place and time they did so, the law presumes that the up- 
train which did the damage to the person of Glass was neg- 
ligent, and there is, in our judgment, no sufficient proof of 
diligence on the part of the officers of that train to rebut 
this presumption. They do not show what they did, what 
measures they took to guard against the catastrophe which 
ensued—at least no sufficient care and diligence is exhib- 
ited by them. 

The damages are not excessive ; the verdict in the above 
view of the case was right, the judge approved it, and we 
will not control his discretion. 

Judgment affirmed. 


JORDAN vs. CARTER. 


1. A plea to the jurisdiction, though sworn to, is not evidence of the 
facts therein stated. 

2 After such plea, in a case founded on contract, has been found against 
defendant, the court may render judgment by default, there being 
no other defense filed. 

. An issuable plea which will prevent the rendition of judgment by 
the court, is one which goes to the merits of the case. 


Evidence. Pleadings. Jurisdiction. Practice in the 
Superior Court. Constitutional law. Before Judge Crisp. 
Lee Superior Court. November Term, 1877. 


Defendant moved for a new trial on the following, among 
other grounds: 

1. Because the verdict was contrary to law and evidence. 

2. Because the court charged that the pleas and traverses 
of the parties were not evidence in the case, but only plead- 
ings. 
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3. Because, on the day after the verdict in favor of the 
plaintiff, on the question of jurisdiction, there being no 
other plea, the court gave judgment by default. 

The motion was overruled, and defendant excepted. 

The other facts will be found in the decision. 


D. A. Vason; W. A. Hawxuns, for plaintiff in error. 
C. B. Woorren; B. P. Horus, for defendant. 
Warner, Chief Justice. 


The plaintiff sued the defendant, in the county of Lee, on 
two promissory notes, for thesum of $9,872.95, besides in- 
terest. The defendant, at the first term, filed a plea to the 
jurisdiction of the court, in which he alleged that he was 
not, at the time of the commencement of said suit, a citizen 
and resident of said county of Lee, but that he was, and still 
is, a citizen of the county of Bibb, in this state. On the 
trial of this issue of jurisdiction, the jury, under the evi- 
dence, found a verdict in favor of the jurisdiction of the 
court, and against the defendant’s plea. There being no 
other plea filed in the case but the plea to the jurisdiction, 
the court, on the next day after the return of the verdict 
upon éhat issue, rendered a judgment for the amount of the 
notes sued on, as provided by the constitution of 1868. The 
defendant made a motion for a new trial on the grounds 
therein stated, which was overruled by the court, and the 
defendant excepted. 

1. There was no error in the charge of the court, that the 
pleadings of the parties were not evidence as to the question 
of jurisdiction. The office of the pleadings of the parties 
in the record, is to lay the foundation for the introduction 
of evidence at the trial. The reason why dilatory pleas 
were originally required to be sworn to was to prevent 
abuse in the pleadings, and unnecessary delay. 

2. Whether the defendant was liable to be sued in the 
county of Lee, under the provisions of the 1690th and 1691st 
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sections of the Code, was a question for the jury, under the 
evidence contained in the record, which, in our judgment, 
was sufficient to support their verdict in favor of the juris- 
diction of the court. 

3. There was no error in allowing the plaintiff to take 
judgment for the amount sued for on the statement of facts 
disclosed in the record. The “issuable defense” contem- 
plated by the constitution of 1868, is an issuable defense to 
the contract sued on, and not an issuable defense as to the ju- 
risdiction of the court in which the suit is instituted to en- 
force that contract. When the dilatory plea to the jurisdic- 
tion of the court is overruled, or found against the defend- 
ant, then he must plead to the action—that is to say, he must 
answer to the merits of the plaintiff's complaint by filing an 
issuable defense thereto on oath, if he has got any, and upon 
his failure to do so, the court should render judgment for 
the amount sued for, as was done in this case. 

Let the judgment of the court below be affirmed. 


Wittras et al. vs. Tae Strate or Grorata. 
[This case was argued at the last term and decision reserved.] 


The evidence was sufficient to warrant the jury in finding that the bur- 
glary was committed by the prisoners in the night-time as charged. 


Criminal law. Burglary. New trial. Before Judge 
Tompxws. Chatham Superior Court. May Term, 1877. 


Report unnecessary. 

R. D. Watxer, by brief, for plaintiffs in error. 

A. B. Smrru, solicitor general, for the state. 
Biecktey, Judge. 


The clear and thoughtful written argument of Mr. 
Walker has failed to convince us that the jury should have 
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entertained a reasonable doubt of its being dark when the 
burglary was committed. While the occupant of the room 
states that it was between seven and nine o’clock, (the date 
being the eleventh of April), she states also that her busi- 
ness in the room at the former hour was to get a lamp, and 
that all was then right. It would thus seem that there was 
no burglary until it was late enough for lamps to be needed. 
Moreover, the entry was made from the street through a win- 
dow, and the goods which were taken out and carried away 
were two counterpanes, two blankets, a cloak and a dress. 
The burglars opened the shutter and raised the sash, entering 
from the street. There is every probability that they 
would want the cover of darkness to hide their proceedings, 
and there is very little, if any, doubt that they had it. We 
thnk the conviction warranted by the evidence. Mr. 
Walker cited 53 Ga., 567; 48 76., 509 ; 4 Blackstone’s Com., 
224; 3 Greenleaf’s Ev., §75; 3 Chit. Or. Law, 1104, 1108; 
Bishop’s Cr. Law, $163; 1 Hale’s P. C., 550, 551; 10 N. 
H., 105. 
Judgment affirmed. 


GuILu vs. GUILL. 


An action for the recovery of one-half of the money expended in pur- 
chasing material to build a house in the joint occupancy of two per- 
sons, should be brought as soon as the money is expended, and if not 
brought within four years thereafter, is barred by the statute of lim- 
itations. The money is due when expended and not when the joint 
occupancy of the house ceases—no matter at whose instance or by 
whose fault such joint use terminated. 


Actions. Statute of limitations. Before Judge Barr- 
Lett. Greene Superior Court. September Term, 1877. 


Reported in the opinion. 
E. C. Kinnesrew, for plaintiff in error. 


No appearance for defendant. 
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Jackson, Judge. 


The two Guills were brothers occupying the same house. 
They had a quarrel, and the one brother by his conduct 
constrained the other brother to leave. The brother when 
he left, sued the other fur half the money he had expended 
upon the house six or seven years before, and not for dis- 
possessing him of the joint occupancy. 

The statute of limitations was pleaded in bar; the court 
sustained the plea, and the only question the record makes 
is, was the plea good ? 

We think it was. The money was spent years before the 
suit—more than four years—and whatever account one 
brother had against the other about that money, was due and 
suable when it was spent for the use of the other, at his in- 
stance and request. Being due then, it was barred when 
the suit was brought. 

If the complaining brother had sued the other for a wrong- 
ful eviction, or a tort of any sort, in turning him out of pos- 
session, then the action for such tort would not have been 
barred, for the tortious act had occurred just before the 
suit was brought; but as the suit was for money due from 
one brother to the other for over four years, it was barred. 

Judgment affirmed. 


Wing, relator, vs. Tompxins, Judge. 
[This case was argued at the last term and the decision reserved. ] 


When the bill of exceptions does not state the facts correctly, the pre- 
siding judge may certify with the addition of an explanatory note, 
but he is not compelled to pursue this course; he may return the bill, 
with his exceptions thereto in writing, to counsel for plaintiff in 
error, and refuse to sign until the objections have been removed. 


Practice in the Superior Court. Practice in the Supreme 
Court. Before Judge Tompxins. McIntosh Superior 
Court. April Term, 1877. 


Reported in the decision. 
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W. A. Way; H. A. Dunwoopy; McConnett & Hey- 
WARD, for relator. 


R. E. Lester; P. W. Metprm, for respondent. 
Warner, Chief Justice. 


This was a mandamus nisi issued by this court, calling 
upon Judge Tompkins to show cause why a mandamus 
absolute should not be granted requiring him to sign and 
certify a bill of exceptions, which had been made out and 
tendered to him by the defendant in a criminal case. In 
his answer to the mandamus nisi the judge states that he re- 
fused to sign and certify the bill of exceptions tendered to 
him because the same was erroneous in several particulars, 
and returned the same to the defendant’s attorney with his 
objections in writing, as required by the 4257th section of 
the Code. Instead of removing these objections, the de- 
fendant’s attorney returned the bill of exceptions to the 
judge with the request that he should sign it at all events, 
and append thereto, if he chose to do so, a certificate of his 
objections, which the judge declined to do. 

It was the duty of the defendant’s attorney to have re- 
moved the objections pointed out by the judge, or to have 
proceeded as required by the 4258th section of the Code. 
The judge may sign and certify a bill of exceptions with 
an explanatory note thereto, but he is not compelled to do 
so when it does not state the truth and the whole truth 
as to all the material facts which occurred on the trial of 
the case. The better practice is to require that the bill of 
exceptions should state all the material facts correctly before 
the judge certifies to the truth of the same, and then there 
will be no necessity for any explanation. Let the applica- 
tion for a mandamus be discharged. 
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Sutrron vs. Dre. 


Fraud which must have been discovered if usual and reasonable dili- 
gence had been exercised, is not a good reply to the statute of limi- 
tations. Where, in 1867, a factor sold cotton for his principal, re- 
ceived the proceeds, and, on payment being demanded, answered 
falsely and fraudulently that he had paid the money over to a third 
person, but was not then or thereafter called upon to show a receipt, 
or exhibit his books, or furnish any evidence of the payment except his 
bare word, and used no trick or artifice to support his statement or 
stifle inquiry, an action brought for the money, in 1877, by the prin- 
cipal against the factor, was barred ; and the declaration, though set- 
ting forth the fraud, and avering its non-discovery until within two 
years prior to the institution of the suit, was properly dismissed on 
demurrer. 


Statute of limitations. Fraud. Before Judge Gisson. 
Richmond Superior Court. October Term, 18/7. 


Report unnecessary. 

Hoox & Wess, for plaintiff in error. 

Frank H. Mister, for defendant. 
Bieckxey, Judge. 


That the fraud complained of could and ought to have 
been discovered, long before suit was brought, is plainly ap- 
parent. Diligence to detect fraud is as much incumbent upon 
a party who labors under no disability, as to do any other act 
in which his interest is involved. He must look about him, 
and see what villainies environ him. If he has been caught 
in a net, he must feel for the meshes. A principal ought 
to run down his accounts with his factor once in four years. 
Books, papers, everything, ought to be examined, and a 
final settlement had. He should be wakeful and watchful. 
Unless he is duly vigilant, the law will not aid him. 56 
Ga., 161. 
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Cited for plaintiff in error: Code, §2931; 8 @a., 68, 70, 
511; 25 /b., 84; 35 Zb., 40; 41 7d., 171. 

Cited for defendant in error: 4 Ga., 308; 53 /d., 371; 
8 Jb, 511: 25 Jd., 84; 35 7b, 43; 28 70., 38; 24 /4., 581; 
18 /b., 520; 56 Jé., 161; 19 7b, 448; 20 7b, 242; 7 
7b., 573; 59 7b., 113; 50 Zb., 577; 35 7b., 280; Code, 
§2918 ; 26 Ga., 443 ; 22 7b., 129; 45 76.,456; Code, §2934 ; 
34 Ga., 245; 16 7d., 114; 37 7., 319; 53 7., 364; 55 7d., 
627. 

Judgment affirmed. 


Heatey, Berry & Co. vs. Scurtexp. 


. The claim affidavit was in the name of Thomas G. Healey, Maxwell 
R. Berry and Julius A. Hayden, Berry making the affidavit; the 
motion for a new trial states the case at the head of the motion as 
‘*Lewis Scofield vs. Healey, Berry & Co., claim, etc.,” and then 
states: “ The claimants being dissatisfied,” etc; the bill of excep- 
tions states the claim as by Healey, Berry & Co.; a motion was made 
to dismiss the writ of error because of the variance between the 
claim affidavit and the motion for new trial and bill of exceptions: 

Held, that as neither the motion for new trial nor the bill of exceptions 
sets out a partnership, the words Healey, Berry & Co , will be con- 
strued to mean the claimants, Thomas G. Healey, Maxwell R. Berry, 
and Julius A. Hayden, and that the case will not be dismissed on the 
ground that a party other than the three claimants set out in the 
claim affidavit moved for the new trial and brought the case to this 
court, and the bill of exceptions will be amended so as to set out the 
names in full. 

. The case is controlled on the merits by Scofield vs. Gaskill, decided 
to-day. 


Claim. Practice in the Supreme Court. Principal and 
surety. Before Judge Hillyer. Fulton Superior Court. 
October Term, 1877. 


A ji. fa. was issued by the comptroller general against 
Blodgett, and his securities, as superintendent of the Western 
and Atlantic Railroad, and levied on certain property as be- 
longing to H. I. Kimball, one of the securities. It was 
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claimed by Healey, Berry & Co.; on the trial it was found 
subject ; they made a motion for new trial, which was over- 
ruled, and they excepted. The only point made by claim- 
ants which is necessary to an understanding of the decision 
is this: that the principal part of the default for which the 
ji. Fa. issued resulted from an illegal private sale by Blodg- 
ett to Scotield of scrap-iron belonging to the Western and 
Atlantic Railroad ; that Scofield was a security on the bond, 
yet he bought thus and gave his notes payable to Blodgett 
or bearer, which were discounted by the latter and the 
money appropriated to his own use; that Kimball knew 
nothing of this at the time; and that Scofield, having paid 
off the execution, was seeking to enforce it against his co- 
securities, and against this property as having passed through 
Kimball’s hands. 


Cottier & Cottier; Hopkins & Genny, plaintiffs in error. 


D. F. & W. R. Hammonn; P. L. Mynart, for defendant. 


Jackson, Judge. 


A motion was made to dismiss this case on the ground that 
a party, not a party to the case tried by the jury, made the 
motion for a new trial, and brought the judgment of the 
court refusing to grant it to this court. Of course nobody 
but a party to the case tried can move to set aside the ver- 
dict, for the simple reason that the real party may be satis- 
fied with the verdict, and may not wish to open the case 
anew. A stranger has no right to meddle with it, and 
hence, where one corporation was the party which tried the 
cause before the jury, and another corporation made a mo- 
tion to set their verdict aside, and brought the judgment of 
refusal to grant the new trial here, we dismissed the case. 
See 597i Ga., 185. 

The whole question, therefore, is, has a party other than 
those who claimed the property in dispute, moved for the 
new trial and brought the judgment refusing the motion 
here ¢ 
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The claim affidavit was made by Maxwell R. Berry, claim- 
ing the property for himself and Thomas G. Healey and 
Julius A, Hayden; and on the issue whether or not the 
property was subject to the fi. fa., or was the property of 
these claimants and not subject, the case was tried and the 
jury passed. The motion for a new trial stated the case 
thus: “ Lewis Scofield vs. Healey, Berry & Co., claim, etce., 
in Fulton superior court, fall term, 1877, and verdict for the 
plaintiff finding the property subject. The claimants being 
dissatisfied with the verdict, moved the court, ete.” And 
the bill of exceptions recites it as the case of ‘“ Lewis Sco- 
field vs. Healey, Berry & Co.” On these facts, it is insisted 
that Healey, Berry & Co., being a partnership, is a different 
person or party in law from the claimants, who were Thomas 
G. Healey, Maxwell R. Berry, and Julius A. Hayden. 

It will be observed that neither the motion for a new trial 
nor the bill of exceptions, sets out Healey, Berry & Co. asa 
partnership, and therefore the case is not a case where the 
claimants who tried the issue are individuals, and the mov- 
ants for a new trial a partnership. On the contrary, Hea- 
ley, Berry & Co. unquestionably, taking the whole record 
together, mean the claimants as set out in the affidavit. 
Those individuals are called in one place Healey, Berry & 
Co., and in another are named in full, and there can be no 
doubt that the same persons are intended in each place, 
and the whole record may be made to consist on this idea. 

But whilst the record proper does not show that these 
claimants were partners, yet the evidence calls them a firm, 
and if that fact proven be considered a part of the record, 
as the evidence is incorporated in it, we are of the opinion 
that the bill of exceptions could be, if necessary, amended 
by the record and made to read that the case was between 
them and Scofield, and as they composed this firm, that it is 
wholly immaterial whether they claimed as partners or ten- 
ants in common ; for partners holding real estate hold it as 
tenants in common—19 Ga., 14, 84—and it is equally 
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immaterial whether they claimed or moved for a new trial, 
or brought the case here in one capacity or the other. 

I think it enough that the whole record, taken together, 
shows that the real contestants with Scofield were these three 
men, and that their case should not be dismissed upon any 
such a technicality as that in one place they are called Hea- 
ley, Berry & Co., and in another the names of the firm are 
set out infull. The case is clearly distinguishable from the 
case in 59th Ga.. 185, where one corporation tried the case 
before the jury, and another moved to set aside the verdict, 
and where the record nowhere showed or intimated, nor was 
it pretended, that they were the same corporation and, 
therefore, the same party. 

All of us think that this record, showing no partnership 
anywhere in the pleadings, and disclosing by the evidence 
that the same persons who claimed the property made the 
motion for a new trial, and brought the case here, is suffi- 
cient to retain the case in court, and the motion to dismiss 
is denied, and leave granted to amend the bill of exceptions 
so as to set out the parties in full. 

2. In respect to the merits of the case, for the reasons 
given in the case of Scofield vs. Gaskill et al., opinion de- 
livered this morning, we think that the verdict subjecting 
the property was wrong, and that a new trial should be 
granted, it being the judgment of this court that under the 
facts proven, Scofield has no right to contribution from his 
co-securities for any default of Blodgett, which he made 
good, but which arose out of this sale of iron, when he him- 
self bought it. Scofield bound himself to see that Blodgett 
discharged his duty as superintendent of the road, and then 
aided him in a transaction wholly in the teeth of Blodgett’s 
duty, and he cannot call upon an innocent co-security to 
help him make good the default which he himself partici- 
pated in making. 

As this point controls the case on the facts proven, it is 
unnecessary to decide other and difficult questions which 
abound in this record. 

Judgment reversed. 





SUPREME COURT OF GEORGIA. 


Hardy vs. White. 
ao 
Harpy vs. Ware. 

. Where complaint was brought against two defendants as joint 
makers of a promissory note, payable at any bank in Savannah, one 
of whom signed on the face and the other on the back. unnecessary, 
in order to charge the latter, to allege protest and notice. 

. Short form of pleading discussed. 


Pleadings. Indorsement. Promissory notes. Before 
Judge Cuisuoim. City Court of Savannah. July Term, 1877. 


Reported in the decision. 
R. R. Rivnarps, for plaintiff in error. 


Jo~1an Harrrivee; J. R. Saussy, for defendant. 


Warner, Chief Justice. 


The plaintiff brought his action against the defendants 
on two promissory notes for the aggregate sum of $413.00, 


besides interest, each note dated ist of June, 1576, due 
four months after date, payable to the order of the plain- 
tiff at any bank in Savannah, Ga., the name of Frank White 
being signed on the face of the notes, and the name of Chris- 
topher White being signed on the back of the notes. The 
defendants were sued in the short statutory form as makers 
of the notes, with copies of the same annexed to the plain- 
tiffs declaration. Service of the writ and process was 
made upon Christopher White and a return made by the 
sheriff that Frank White, the other defendant, was not to 
be found. The defendant demurred to the plaintiff's dec- 
laration, on the ground that it appeared on the face thereof, 
that he was only liable on the notes as indorser or surety, 
and being such indorser or surety on the notes, and the 
same being payable at any bank in Savannah, Georgia, he 
was entitled to notice of the non-payment of the same and 
of the protest for non-payment, and that such notice is no- 
where alleged in said declaration. The court sustained the 
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demurrer and dismissed the plaintiff's case, whereupon he 
excepted. 

By the 3808th section of the Code, blank indorsements 
of negotiable paper may always be explained between the 
parties themselves, or those taking with notice of dishonor, 
or of the actual facts of such indorsements. In view of 
that section of the Code, and the rulings of this court in 
Thompson vs. High, 13th Ga., 311, and in Bostwick vs. 
Carleton, 14th Ga., 693, it was competent for the defend- 
ant to have proved at the trial in what capacity and for 
what purpose he put his name on the back of the notes, and 
and for the plaintiff also to have proved protest and notice, 
under the provisions of the act of 1847 to “simplify and 
curtail pleadings at law” without averring the same in his 
declaration, and that being so, the court erred in sustaining 
the demurrer to it, and dismissing the same. 

The mischievous consequences resulting from a departure 
f.om the provisions of the judiciary act of 1799, in respect 
to pleadings, that monument of judicial wisdom, which re- 
quired the plaintiff to set forth his cause of action plainly 
and distinctly in his declaration, and the defendant to set 
forth his defense in like manner in his plea, is becoming 
more and more apparent, every day, most notably in pleas 
of former recovery, when the record under the short form 
of pleading always fails to show what were the facts in issue 
on a former trial between the parties litigant; and this 
great evil must necessarily increase with the lapse of time, 
when all contemporary witnesses shall be dead, to say noth- 
ing of the danger of having now to rely upon the parol evi- 
dence of living witnesses to prove what facts were put in 
issue on a former trial, instead of the record of that former 
suit. 

The restoration of the judiciary act of 1799, as the proper 
mode of pleading at law, retaining the statutes allowing 
amendments, and repealing the act of 1847, (embodied in 
the Code,) to simplify and curtail pleadings at law, would 
greatly contribute to the welfare and protection of the state, 
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and put the parties litigating in the courts upon notice of 
the plaintiff's demand, as well as of the defendant’s defense, 
and thus prevent surprise to either party. But so long as 
the act of 1847, remains upon the statute book of the state, 
it is our duty to administer it according to the interpretation 
heretofore given to it by this court. 

Let the judgment of the court below be reversed. 


EDENFIELD vs. CANADY. 


. When one represents that he owes to the debtor of another a debt 
of equal amount, substitutes himself in place of the debtor by parol 
agreement’with the creditor, fixes a time for payment, and thus in- 
duces the creditor to discharge the debtor and trust exclusively to 
him, his undertaking to pay is not collateral, but original, and per- 
formance may be enforced whether he ever in fact owed anything 
to the debtor in whose stead he agreed to be bound, or not. 

. That, on the part of the two debtors, the motive to the substitution 
was a gaming contract between themselves, which contract was ille- 
gal and void, will not hinder the substitution from being effective 
by way of estoppel, if the creditor discharged his original debtor, and 
accepted the substitute without any notice that the transaction in- 
volved the execution or settlement uf a gaming contract. 

. The only disputed question at the trial being as to notice, and the 
evidence on that being conflicting, the judgment of the magistrate 
in favor of the creditor, on the facts set forth in the return to the 
certiorari, should not be disturbed. 


Statute of frauds. Contracts. Newtrial. Before Judge 
Jounson. Emanuel Superior Court. October Adjourned 
Term, 1877. 


Edenfield sold goods to Daniels to the amount of $50.00, 
and charged them to him on his books. Canady was in- 
debted to Daniels in alike amount. Upon Canady’s request, 
Edentield gave Daniels credit for $50.00, and charged the 
same to Canady. This was with the consent of Daniels. 
The indebtedness of Canady to Daniels was based on a gam- 
ing consideration. Whether this fact was known to Eden- 
field at the time of the change in the debtors, the evidence 
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was conflicting. Canady having failed to pay, Edenfield 
brought suit in a justice court. The magistrate entered 
judgment for the plaintiff. On certiorari thereto this judg- 
ment was reversed, and plaintiff excepted. 


Cuartes B. Ketty, by L. J. Guenn & Son, for plaintiff 


in error. 
No appearance for defendant. 
Biecktey, Judge. 


1. The substitution of debtor for debtor is not infrequent, 
‘and there is a place for it in the law. The undertaking in 
such case is not collateral, but original, and performance may 
be enforced as between the new parties, no matter what 
equities between the primary contractors may have existed. 
See 20 Ga., 403; 40 Zb., 65; 55 76., 277. 

2. The motive to the substitution is immaterial. That one 
set of parties had between them a gaming contract, which 
was illegal and void, will not hinder the substitution from 
being effective by way of estoppel, if the legal creditor dis- 
charged his own legal debtor, and accepted the substitute 
without any notice that the transaction involved the execu- 
tion or settlement of a gaming contract. See 1 Barnwell 
& Adolph., 142. 

3. There was no disputed question at the trial in the jus- 
tice court, except as to notice, and on that the evidence 
was conflicting. The magistrate found in favor of the cred- 
itor. On the facts set forth in the return to the certiorari, 
the finding should not have been disturbed. 

Cited in the argument: 40 Ga., 65; Code, $1951. 

Judgement reversed. 


Tue Mayor erc., or Brunswick vs. Dore. 


Where the only issue made by the answer to the mandamus nisi is the 
fact that a bill in equity has been filed asking that the plaintiff in 
judgment, who applied for the mandamus, be enjoined, and thus the 
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sole question made under the Code, section 3201, is as to the equity 
of said bill, and is a question of Jaw, the court may determine the 
same without a jury, and the judgment that the bill has no equity in 
it being right, this court will not reverse the judgment, making the 
mandamus absolute. 


Mandamus. Practice in the Superior Court. Before 
Judge Tomexins. Glynn Superior Court. November Term, 


1877. 


Dure recovered certain judgments against the Mayor etc., 
of Brunswick. He fileda petition for mandamus against the 
defendant, setting out these judgments, that he could find no 
visible property to levy upon, that defendant was empowered 
to levy a tax of one and a half per cent., and had already 
done so for the year 1877, that he had demanded payment 
and it had been refused; he took a mandamus nisi calling 
on defendant to show cause why it should not pay his claim 
from money on hand, or if none, raise it by taxation. De- 
fendant answered that another suit was pending by bill for 


injunction against movant and others, to enjoin the collection 
of this claim, which showed the complete distribution of the 
tax of 1877, and contained various reasons why tliis claim 
should not be collected. The judge made the rule absolute 
for the amount, to be paid from the tax of 1878, and defend- 


ant excepted. 


Mersnon & Smiru; R. K. Hives, for plaintiff in error. 
GoopyEar & Harris, for defendant. 


Jackson, Judge. 


This was an application fora mandamus, which was made 
absolute, and the city of Brunswick excepted. 

The only issue made by the city was a certain bill in 
equity praying for an injunction against Dure, to forbid the 
enforcement of his judgment against the city. That issue 
was a question of law fur the court, the bill in equity being 
all in writing and the sole issue being—is there equity in it ? 
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If an issue of fact had been made, a jury should have tried it 
under section 3201 of the Code; but it being solely one of 
law, the court should pass upon it. . Accordingly the court 
passed an order in term to pass upon it in vacation, and did 
so, having the judgment pr~perly entered of record ; which 
narrows the question to this point—was there equity in the 
bill appended to the answer of the city to the mandamus 
nisi ? ; 
We think there was none, and have so held at this term in 
the case of the City of Brunswick vs. Harris, bailiff, et al., 
not yet reported. The bill alleges nothing against this judg- 
ment, no fraud or mistake, or other reason in equity why it 
should not be paid, except that the city owes other people, . 
and some of them have defrauded her, and hold fraudulent 
claims against her; but that is no reason why she should not 
pay this judgment, which is not attacked for fraud or other 
equitable reason to set it aside. The mandamus nisi asked 
that the city be made to pay the judgment; the court made 
it absolute, to come out of the taxes of 1878; the debt is 
something over nine hundred dollars; it can be and ought 
to be paid by the city; and we affirm the judgment. 
Judgment affirmed. 


Moopy vs. GRIFFIN. 


Although time is of the essence of the contract, it may be waived ; and 
if, by consent, one party has complied with its terms after the pre. 
scribed time, a bill for specific performance will lie against the 
other. 


Contracts. Specific performance. Waiver. Before 
Judge Barrierr. Greene Superior Court. September Ad- 
journed Term, 1877. 


Reported in the decision. 


H. T. & H. G. Lewis; E. C. Kinyzsrew, for plaintiff in 


error. 
29 
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Jno. C. Rep, by brief, for defendant. 
Warner, Chief Justice. 


The complainant filed his bill on the equity side of the 
court, against the defendant, praying substantially for the 
specific execution of a contract upon the allegations 
contained therein. On the trial of the case, the jury, under 
the evidence and charge of the court, found a verdict in 
fuvor of the defendants. The complainant made a motion 
for a new trial on the grounds therein stated, which was 
overruled, and the complainant excepted. 

It appears from the evidence in the record, that on the 
21st of November, 1871, the complainant, by deed, conveyed 
a tract of land therein described to the defendant, Griftin, 
for the consideration of $1102.35, and on the same day 
Griffin promised, in writing, that if the complainant should 
pay him the said sum of $1102.35, and what said Griffin 
might have to pay for taxes on said land, by the 2Iist No- 
vember, 1872, to sell and deed said land to him, the com- 
plainant, or if the complainant could find a purchaser of 
the land within the time specified who would pay more 
money for it, then he promised to make a title to such pur- 
chaser. It also appears from the evidence in the record, 
that a few days after the 21st of November, 1872, the de- 
fendant, Griffin, came to the complainant, who did not have 
the money, and told him that one Thaxton would buy the 
land and pay $2,000.00 for it, and that if complainant would 
consent, he, Griffin, would sell it to Thaxton. Where- 
upon complainant and the defendant, Griffin, agreed 
to sell the land to Thaxton for $2,000.00—$500.00 to 
be paid Ist. January, 1873, and the remainder in an- 
nual installments of $500.00 each; and that after Thax- 
ton had paid to Griffin as much as Griffin had paid him for 
the land, or as much as he owed Griffin, that Griffin was to ~ 
pay the remainder of the $2,000.00 to the complainant, after 
deducting $350.00, the amount of two executions of Tuggle 
and Williams against the complainant. 
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The theory of complainant’s case, as made by his bill, was, 
that in accordance with the original written contract be- 
tween himself and Griffin, he had the right to sell the land 
within the twelve months for more money than Griffin paid 
him for it, and that Griffin was bound to make a title to 
such purchaser, and that he, complainant, would be entitled 
to the excess, if any ; that time was of the essence of that 
contract, but Griffin waived the time and consented that the 
written contract as originally made, should be carried out 
by a sale of the land to Thaxton, a purchaser suggested by 
Griffin and accepted by the complainant after the expiration 
of the twelve months. 

This arrangement was entirely consistent with the original 
written contract, except as to the time within which the land 
was to be sold, and the defendant, Griffin, waived that, as he 
had the right to do—Code, §10 ; 24 Ga., 478. This theory of 
the complainant’s case is supported by the written statement 
offered in evidence in the handwriting of defendant, Griftin, 
dated 22d October, 1874, in which he stated the amount 
due him by the complainant, and the amount received from 
Thaxton, in figures, with the following explanation: “The 
above amount is due me out of the payments of Thaxton 
on the land, balance will go to Moody.” 

The court charged the jury, amongst other things, “ that 
if they find from the evidence that Moody, the complainant, 
made an agreement with Griffin, the defendant, to sell the 
land in dispute to Thaxton, and for Griffin to pay all over 
the amount due him, Griffin, for borrowed money, to Moody, 
out of the sale of the land to Thaxton, and such agreement 
was not made within the twelve months specified in the bond 
from Griffin to Moody, it is a nudum pactum, a void con- 
tract, and cannot be enforced.” In view of the evidence in 
the record as to the waiver of the time by the defendant, 
within which a purchaser of the land was to be found un- 
der the original written contract of the parties, this charge 
of the court was error. The complainant was entitled to 
have had the question submitted to the jury, under the evi- 
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dence, whether the land was sold to Thaxton in pursuance 
of the original written contract between the parties, with 
a waiver by the defendant, Griffin, as to the time specified 
therein for making such sale, or not. Asto the merits of the 
case under the evidence, we express no opinion. 

Let the judgment of the court below be reversed. 


Smiru vs. Lorp & Drxon. 


. The personal property of J. R. Smith being under levy when set 
apart by the ordinary as exempt, the judgment of the ordinary is 
of no force against the levy if the notice served upon the plaintiff in 
fi. fa. designated no time for hearing the application for exemption, 
and if the notice published in the gazette described the applicant as 
R. J. Smith, instead of J. R. Smith, there being in the county at the 
time a person bearing the former name. 

. The mere presence of the plaintiff's attorney when the ordinary 
acted upon and approved the application, was no waiver of notice 
or of legal publication, the attorney not having appeared as such, 
nor taken any part in the proceedings. 


Homestead. Levy and sale. Waiver. Before Judge 
Bartietrr. Wilkinson Superior Court. October Term, 
1877. 


Execution against J. R. Smith, in favor of Lord & Dixon, 
transferees, was levied upon certain personalty of the de. 
fendant. He, for his wife and minor children, applied to 
the ordinary to have such personalty set apart as exempt. 
The notice of this application served upon the plaintiffs 
designated no time for the hearing. The published notice 
recited that It. J. Smith had applied for exemption. There 
were two Smiths in the county, one J. R. and the other 
R. J. The exemption was allowed by the ordinary, counsel 
for plaintiffs being present, but taking no part in the pro- 
ceedings. 

The defendant, as agent for his wife and children, then 
claimed the property levied on. The issue was submitted 
to the court without the intervention of a jury. The claim 
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was dismissed and the execution ordered to proceed. To 
this claimant excepted. 


J. W. Linpsry, by brief, for plaintiff in error. 
Bower & Bower, by brief, for defendant. 
BLEcKLEY, Judge. 


1. The levy was legally made, and to disengage the prop- 
erty from it by subsequent proceedings, these proceedings 
must have been conformable to law. They were not so in 
two respects: the notice served upon the plaintiffs in fi. fc. 
did not designate any time for the hearing of the applica- 
tion for exemption; and the official notice published in the 
gazette described the applicant as R. J. Smith, instead of 
J. R. Smith. There was an R. J. Smith iv the county, and 
readers of the gazette would have understood him to be the 
applicant, if their information was derived alone from the 
published notice. It is best not to bungle in these matters. 
Business should be transacted correctly. For the requisites 
concerning publication and written notice, see Code, $2006, 
and acts of 1876, p. 48. Compare, on the general subject, 
47 Ga., 504; 56 Id., 570. 

2. Counsel did not appear for the plaintiffs in 7. fa. when 
the ordinary acted upon the application. The attorney took 
no part in the proceedings, though he was present. In the 
absence of legal process, those interested in what is going 
on in court are not bound to make objection, unless they 
enter a voluntary appearance. If you wish to bind your 
adversary, treat him as the law prescribes. Do your part, 
and he must do his at his peril. 

Cited for plaintiff in error: Code, §3593; 19 Ga., 279; 
16 7b., 578; 20 7b., 90, 581; 57 Zd., 150, 244. 

Cited for defendant in error: 26 Ga., 140; acts of 1876, 
p- 66; Code, §§3798, 3854, 3867. 

Judgment affirmed. 
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Hicks e¢ al., vs. Tar Srate or Groreta. 


Misdemeanor in disturbing a religious congregation, which one count 
of the indictment charges that the defendants committed “in a tu- 
multuous and boisterous manner, and by indecently acting,” so as 
to ‘‘disturb a congregation of persons lawfully assembled for divine 
service at the First African Baptist Church, in Savannah,” and the 
second count charges that defendants ‘‘did then and there inde- 
cently act and attempt to prevent the administration of the holy sa- 
crament of the Lord’s supper at the First African Baptist Church in 
Savannah,” is sufficiently set out to support a verdict, and unless 
demurred to specially for want of averments specifically named in the 
special demurrer, the indictment will be upheld as good. 


Criminal law. Practice in the Superior Court. Before 
Judge Harris. Chatham Superior Court. October Term, 


1877. 
Reported in the opinion. 


Harrringe & Cuisnorm; R. E. Lester, for plaintiffs in 
error. 


A. B. Smrru, solicitor general, by J. R. Saussy and P. W. 
Meldrim, for the state. 


Jackson, Judge. 


This was a general demurrer to the indictment, and a mo- 
tion to arrest the judgment because the indictment was 
insufficient in law. There was no special demurrer setting 
out wherein it was insufficient. The sole question is, was 
the court right in holding the indictment sufficient on gen- 
eral demurrer thereto, and on the motion to arrest the judg- 
ment ? 

The misdemeanor consisted in interrupting a religious 
congregation engaged in worship, and there were two gounts 
in the indictment: first, that the defendants “did then and 
there, in a tumultuous and boisterous manner, and by inde- 
cently acting, disturb a congregation of persons lawfully as- 
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sembled for divine service, at the First African Baptist 
Church in Savannah,” and the second count is, that they 
“did then and there indecently act and attempt to prevent 
the administration of the holy sacrament of the Lord’s sup- 
per at the First African Baptist Church in Savannah.” 

It is insisted in argument that the indictment should have 
set out the particular act which was tumultuous and _ buis- 
terous in the first count, and the particular act of indecency 
in the second count. 

Perhaps, if the demurrer had been special, the defendants 
would have been entitled to have the special acts particu- 
larized ; but on general demurrer which is only good, no 
matter when it is made, if good for substance, and if it 
would be good in arrest of judgment, we hold that the in- 
dictment is sufficient. 

In the Code the offense is thus described: “ Any person 
who shall, by cursing or using profane or obscene language, 
or by being intoxicated, or otherwise indecently acting, inter- 
rupt, or in any manner disturb, any congregation of persons 
lawfully assembled for divine service, shall be guilty of a 
misdemeanor, and on conviction, ete.” 

The first count charges the manner of defendants as tu- 
multuous and boisterous, and their acting as indecent, and 
as all boisterous behaviour and tumult may well disturb re- 
ligious worship, the charge will do under that section of vur 
Code which requires the charge to be only so certain that 
the jury can understand it. Code §4628. 

So the second count charges indecent behaviour in at- 
tempting to interrupt the communion of the Lord’s supper. 
Any attempt to do so is indecent ; and the jury could easily 
understand these charges, and in substance they are good. 

See 24 Ga., 474; 58 Ga., 336. 

Judgment affirmed. 
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Morris vs. TINKER. 
[This case was argued at the tast term and decision reserved.] 


1. Under section 888 of the Code, the sheriff has no authority to levy a 
tax execution, when the principal amount does not exceed fifty dol- 
lars. A levy by an officer who has no authority, is the same as no 
levy. A sale without a legal levy, is the same as no sale, 

. When title papers are void, and, on the facts, not even relevant as 
color of title, they should be rejected as evidence. 

. When the premises in dispute is a mill-site having a steam saw-mill 
thereon, the mesne profits may embrace the rent of the mill and of 
the site as one establishment. The whole may be treated as realty, 
for the purpose of estimating the plaintiff's damages. 

. The jury may decline to reduce mesne profits, on account of im- 
provements, where the evidence satisfies them that the improvements 
are not lasting, but must perish before the plaintiff can reap benefit 
therefrom. 


Ejectment. Tax. Levy and sale. Evidence. Mesne 
profits. Before Judge Tompxins. McIntosh Superior 
Court. November Term, 1876. 


This was an action of ejectment by William C. Tinker 
against Richard L. Morris and Charles H. Steadwell, for a 
certain island of about sixteen acres, called Big Myhall, ly- 
ing in the waters of the Altamaha river, with the adjoining 
marshes and the appurtenances, including a count for mesne 
profits. The action was commenced October 23d, 1572. 
The defendant, Steadwell, did not appear or plead. The 
defendant, Morris, pleaded as follows : 

ist. The general issue. 

2d. That he was a bona fide purchaser, and being in the 
possession bona fide and under aclaim of right, he, from time 
to time, put valuable improvements upon the land, of great 
value, to wit: of the value of $5,000; which value he pro- 
posed to set off against the plaintiffs claim for mesne 
profits. 

3d. An equitable plea, in which, alleging the same facts 
as in his second plea, he claimed compensation for the value 
of his improvements in the event of a recovery against him. 
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The plaintiff introduced the following evidence : 
1st. A deed from John M. McIntosh to Bradford T. Chap- 
man, dated April 10th, 1855, conveying the land in dispute. 
2d. A deed from the same Chapman to the plaintiff, 
dated April 23d, 1860, conveying the land in dispute. 

3d. The parol testimony of William C. Tinker, who 
testified as follows : 

I am the person to whom the land was conveyed by 
Yhapman. I was in possession of it from that time until 
September, 1870, when I went away, leaving my family re- 
siding on the land. I returned in June, 1871, and found 
my family removed, and Steadwell in possession. I do not 
know how this came about. I understood that Steadwell 
and Morris were in possession as partners. There were on 
the island when I left a steam saw-mill and several houses. 
The yearly value of the Jand and houses, with the saw-mill, 
was about $1,500.00. (The defendant objected to the ad- 
mission of any statements by the witness about the saw- 
mill as irrelevant, the saw-mill not being involved in the 
controversy ; but the objection was overruled.) 

On cross-examination, the witness said : 

The yearly value of the mill alone was $1,500.00. The 
dwelling-house was worth, to live in, $50.00 per annum. 
Before I left, the saw-mill was sold under a mortgage ji. fa. in 
favor of Richard Cogdell. I was present at the commence- 
ment of the sale, and heard that it was bought by Richard 
Cogdell, junior ; but I never considered or recognized the 
sale as good, and I remained in possession. 

The plaintiff here closed, and the defendant offered in 
evidence the following documents : 

1. An execution for state taxes for the year 1870 amount- 
ing to $12.52, issued by the tax collector for McIntosh 
county, dated September 30, 1870, against Wm. C. Tinker. 

2. An execution for county taxes for the same year 
amounting to $23.85, of the same date, and issued by the 
same tax collector against Wm. C. Tinker. 

(On each of these executions was an indorsement by the 
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sheriff of McIntosh county, dated September 30, 1870, 
stating that he had levied it on Myhall Island and mill as 
the property of Tinker.) 

3. A deed dated November 1, 1870, from the same sheriff 
to one Wing, reciting that on October 1, 1870, he had levied 
an execution for taxes against Tinker on Myhall Island, and 
on a steam saw-mill located on said island, and that after 
lawful advertisement, etc., he had sold the property levied 
on, on the sale-day in November, 1870, and that the same 
had been bought by Wing, and proceeding to convey the 
same in the usual form. 

(This deed did not recite that the sale was at the door of 
the court-house, or between the usual hours of sale; nor did 
it identify the tax execution under which it was sold fur- 
ther than as above stated.) 

4. A conveyance from Wing to the defendant, Morris, 
written on the back of the foregoing deed, of the property 
described in it, dated May 30, 1871. 

These papers being offered together, objection was made 
by the plaintiff to the executions and to the sheriff's deed to 
Wing. The court sustained the objection to the docu- 
ments as evidence of title, but admitted all the papers offered 
for what they were worth as evidence, that Morris was a 
bona fide purchaser. 

The defendant offered a witness to prove that the sale 
mentioned in the sheriff's deed to Wing did in fact take 
place at the door of the court-house, and between the usual 
hours of sale, but the court refused to admit the evidence. 

The following witnesses were then sworn, and testified 
as follows: 

1. James 8S. Dunwody: 

I know the land. It was worth by the year, without the 
saw-mill and machinery, and without the improvements and 
repairs put upon it by Morris, $10 per acre. Those im- 
provements and repairs consisted of wharves, an enlarge- 
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ment of the basin for timber, a dam for the basin, a wall, 
dwelling, office, ete. The increase in the value of the whole 
property resulting from these improvements is from $4,000 
to $5,000. The yearly value of the whole, with the saw- 
mill and machinery, is from $800 to $1,000. 

On cross-examination he said: 

For a mill-site, it is not worth over $10 per acre, yearly. 
It is worth that for planting. 1 was employed there in 
1872. A large part of the improvements, etc., have been 
put there since 1872—+such as the digging out of the basin 
and the present wharf. As to the others, I do not know 
when they were put there, nor what any of them cost. 

Being re-examined, he said : 

The market value of the property in November, 1870, 
without the mill and machinery, was from $1,000 to $1,200. 
It is worth now, without the mill and machinery, $6,000. 
It is not worth more than $1,000 to $1,200 as a mill-site. 

2. Richard L. Morris, the defendant : 

I went into possession under my purchase from Wing the 
‘ast of May or Ist of June, 1871. The value of the prop- 
erty then, not including the mill and machinery, but in- 
cluding all buildings, ete., was about $1,500. I have con- 
structed a new wharf, enlarged the basin to double its former 
size and dug it out, repaired the dam of the basin, put up a 
slab-pit wall, and a new building for an office and store- 
house with two chimneys. The market value of the prop- 
erty, thus improved, is $6,000 at this time. The land, with- 
out the mill, when I got it, had no yearly value. All the 
yearly value it has results from my improvements, except 
what the place had of itself for purposes not connected with 
those improvements, or as a mere site. Besides the im- 
provements and repairs already mentioned, I put a new 
foundation under the mill-building, and repaired other 
buildings. p 

On cross-examination, he said: 

I gave $2,500 for the land, mill and all. I have not lost, 
but rather made money by the mill. The wharf was worth 
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nothing when I bought it; it was very much decayed, and 
could not be fully used, though I did use it as far as possi- 
ble. It had to be repaired. But I have since rebuilt it 
anew. I cannot tell how much the improvements and re- 
pairs cost. They have not all been made since the com- 
mencement of this suit ; some have, I do not remember pre- 
cisely which. I commenced to repair and improve from 
the time I went into possession. The land without the 
wharf, is worth as a mill-site, to a man with a mill to put 
on it, from $300 to $400 yearly. The wharf is indispensa- 
ble to the use of the mill. 

Defendant also offered in evidence the following docu- 
ments, viz: A sheriff’s deed to one Richard Cogdell, junior, 
dated in March, 1870, reciting the sale of a steam saw-mill, 
etc., located on Big Myhall Island, as the property of Tinker, 
under a mortgage execution; and a conveyance of the said 
mill, ete., from Cogdell, junior, to Morris, dated May 30th, 
1871. But the plaintiff objected to this evidence on the 
ground of irrelevancy, and the defendant withdrew it. 

The defendant here closed, and the plaintiff recalled 
Tinker in rebuttal. who said : 

I ran the mill till September, 1870, when I went 
north to get money to continue it. The place was used as 
a mill-site when I left. There was a wharf there then. As 
a mill-site, with the houses but without machinery and mill, 
the place was worth $2,000. I don’t know what improve- 
me.its have been made by Morris. The basin has to be 
cleaned out every year, and the wharf repaired every year 
or two. The materials of a wharf will not last more than 
two years ; they have to be constantly repaired and renewed 
to be used. The basins have to be cleaned out two or 
three times a year to make them of use. This is indispen- 
sable to the use of the mill. Digging out basins and mak- 
ing and repairing wharves at this mill do not improve the 
property in any permanent way. Whoever uses the mill 
must repair and keep up the wharves, and keep the basins dug 
out for the use of the mill. 
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The court referred to the jury the following questions of 
fact, viz. 

A. What amount of mesne profits should be allowed to 
the plaintiff ¢ 

2. What amount of improvements was put upon the land 
by the defendant, Morris, he being in acne bons fide 
and under a claim of right? 

In response to the first of these questions, the jury found 
the sum of $3,791. To the second they said: “No im- 
provements have been made except for the benefit of the 
defendant.” And the formal verdict found for plaintiff 
the land in dispute, and $3,791 as mesne profits. 

The defendant moved for a new trial on the following 
grounds, viz. : 

1. Because the court rejected as evidence of title the tax 
executions and entries thereon, the sheriff's deed to Wing, 
and Wing’s deed to Morris. 

2. Because the court refused to admit the testimony of a 
witness, offered by the defendant to prove that the sale men- 
tioned in the sheriff’s deed to Wing took place at the court- 
house door between the legal hours of sale. 

3. Because the court charged the jury that in estimating 
the mesne profits, they ought to include the profits derived 
from the mill and machinery, as well as those derived from 
the land without the mill and machinery. 

4, Because the court refused to charge the jury, as re- 
quested by the defendant, that a saw-mill, machinery, etc., 
are personal property, and that those mentioned in this testi- 
mony are not involved in the suit, but only the land and 
“things permanently attached to the same.” 

5. Because the verdict was without evidence to justify it. 

The court refused the new trial upon each and every 
ground taken in the motion, and the defendant excepted. 


Jackson, Lawton & Basincer; W. R. Gientuiat, for 
plaintiff in error. 


Rorvs E. Lester, for defendant. 





- 
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1. The Code declares (section 888) that when the principal 
amount of a tax execution does not exceed fifty dollars, 
“the levy * * must be made by a constable, and not 
otherwise.” The act of February 25, 1876, (pamph. p. 30), 
changes this provision, but the act is subsequent to the levy 
and sale now under consideration, and therefore cannot be 
invoked here. The sheriff was empowered to sell land after 
levy and return by a constable, but could not make the 
levy himself unless the execution exceeded fifty dollars in 
amount. This was the law; and a levy made by the sheriff 
contrary to its express provisions, was nothing. sale rest- 
ing on such a levy has no validity. 

2. The sale being a nullity, the sheriff's deed was utterly 
void. It was irrelevant as color of title, for it was too young. 
Upon its face, it showed there could be no prescription un- 
der it, the legal prescriptive period being longer than the 
interval between the date of the deed and the commence- 
ment of action. 

3. The mill-site and the mill thereon could have been 
rented or leased by one and the same contract, and the whole 
sum would have been collectible as rent. 39 Ga., 18, 19. 
Whatever would be rent as between landlord and tenant, is 
mesne profits as between the parties in ejectment. Though 
the mill and the land may have been separable without in- 
jury to either, still, while they were in fact together, and 
used, or capable of being used in the ordinary way, they 
were worth so much for rent. It is proper, and accords 
with usage, we think, to speak of the rent of a mill, 
the rent of a factory, ete., and in so doing, the use of the 
machinery, fixed or unfixed, is not thonght of as excluded, . 
but as included. The exact point made by counsel, how- 
ever, is, that the declaration does not mention the mill, but 
describes the land only. There is plausibility in the objec- 
tion, but not much positive force. With reference to rent 
or mesne profits, the whole is to be taken as realty, and a 
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suit for the profits of the land, applies to the land in its 
actual condition. In an action by a landlord against his 
tenant for rent, there could, we think, be a recovery for the 
entire rent, under such a description of the premises as this 
declaration contains. This being so, the description seems 
to us sufficient. Whenamill-site has a mill upon it, attached 
to the earth in the usual way, and a trespasser takes pos- 
session of the site and uses the mill as it stands, he cannot 
insist on a separate valuation of the site and the mill, in 
accounting for mesne profits. He is chargeable with the 
value of the premises for rent, as a whole, and a description 
of the land with sufficient certainty to identify the premises, 
will include all parts of the premises. 

4. According to the evidence, the improvements which 
were urged as a set-off against mesne profits were, for the 
most part, temporary in their nature. They were perish- 
able, and the jury could well believe that they had perished, 
or were likely to do so before the owner of the premises 
could reap any benefit from them. Though they cost a 


considerable sum, and for a time enhanced the value of the 
property, there was good reason for disallowing them as 
matter of set-off. Owing to the destructive influences to 
which they were exposed, they had to be renewed period- 
ically. 

Judgment affirmed. 


Wutson vs. Tue City or ATLANTA. 


. This court will not control the superior court in the grant of a new 
trial on the ground that the verdict is strongly and decidedly against 
the weight of the evidence, unless that court abused the discretion 
vested in it; and in this case there was no abuse of it. 

. The streets of a city should be graded so as to be reasonably safe for 
travel thereon; and whether so or not, must be determined by each 
locality—the nature of the ground thereat and its surroundings— 
and not upon any general plan adopted by the city—even if the 
record showed evidence of such a plan. 

. If the city authorities have power or jurisdiction to erect embank- 
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ments in the ‘streets, it follows that they have power to make such 
embankments safe by side railings or other suitable barriers; but 
whether such railings were reasonably necessary for safety and the 
city was guilty of negligence in not constructing them, and whether 
they actually caused the injury, may well be elucidated by the in- 
quiry whether the plaintiff would not have been hurt even if they 
had been constructed, and that therefore he must show that such bar- 
riers would probably have prevented his hurt. 

4, Even in case of accident and the running away of horses with a 
buggy and injury to plaintiff's person, there may be a recovery, if, 
nevertheless, the negligence of defendant was the real cause thereof, 
in that the street was not safe for travel; and the real questions in 
this case are first, was this street, considering the width of the em- 
bankment, the height thereof, the slope of descent to the portion 
not elevated, the condition thereof for smoothness and ease of car- 
riage, reasonably safe for travel; and secondly, if it was not, was the 
damage to plaintiff really caused by its unsafe condition, or by the 
running away of pluintiff’s horses unaffected by defendant’s negli- 
gence. 


Newtrial. Municipal corporations. Roadsand bridges. 
Negligence. Damages. Before Judge Hittyrer. Fulton 


Superior Court. October Term, 1877. 


Wilson brought case against the city of Atlanta, alleging 
substantially the following facts: On June 13, 1875, he, 
with his three children, was riding along Harris street, in 
Atlanta, when one of his horses became frightened at the 
whistle of an engine near by, and sprang so suddenly for- 
ward as to break the swingletree. This increased the fright 
of the horses, and they ran away, without fault on plaintiff's 
part. Harris street was some fifty or sixty feet wide; 
along the center of it, defendant had built an embankment 
or grade about ten feet high and two hundred yards long. 
This was thirty-five feet wide, thus leaving a part of the 
street sunk below its level. It was the duty of defendant 
to have placed a railing along the edges of the embank- 
ment, to protect passers. As plaintiff’s horses ran, the buggy 
was pulled to the side of the embankment and thrown over, 
injuring him seriously. The accident resulted from de- 
fendant’s building such an embankment and then leaving it 
improperly exposed. 
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On the trial the jury found for plaintiff $5,000.00 ; de- 
fendant moved for a new trial, which was granted, and 
plaintiff excepted. 

The other facts will be found in the opinion. 


L. J. Guenn & Son; McCay & Trirrr, for plaintiff in 
error. 


W. T. Newman; Joun L. Horxins, for defendant. 
Jackson, Judge. 


This was an action on the case for damages for injuries 
to the person of the plaintiff grounded on an alleged un- 
lawful and negligent grading of the streets of Atlanta. The 
case was before us on demurrer to the declaration, and it 
was then held that the declaration was good, because the 
declaration alleged that the city was negligent in construct- 
ing the embankment where plaintiff's horses ran away with 
the buggy and hurt him, in not providing it with necessary 
railings or other means of protection, and in not keeping 
the street in safe condition, and that such negligence was 
the real cause of the injury. 59 Ga., 544. When tried 
regularly before the jury, on its return to the circuit 
court, the jury found five thousand dollars for the plaintiff ; 
the city moved for a new trial, the court granted it on all 
the grounds alleged in the motion, and the plaintiff appealed 
to this court by writ of error. 

The question is, did the court err in granting the new trial 
on any ground taken in the motion therefor ? 

1. Those grounds are that the verdict is against the law 
and the evidence, and against the charge of the court on 
various parts of the charge extracted therefrom and incor- 
porated in the motion. No exception is taken in the motion 
to the charge, or any portion of it, as erroneous. The case 
therefore made in the exceptions grounded on the motion, 
is nothing more or less than this: is the verdict so clearly 

380 
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legal and so strongly supported by the evidence that this 
court is required to say that the superior court abused the 
discretion with which the law invests that court, of granting 
a new trial on the ground that the verdict is against the law 
and the evidence? We think not. We think that on the 
points on which this court put the case in affirming 
the judgment overruling the demurrer of the city of At- 
Janta to the plaintiff's declaration, to-wit, on the two points: 
first, was the city negligent? and secondly, did that negli- 
gence really cause this injury? the court did not abuse its 
discretion in setting aside the verdict and granting the new 
trial. 

But in the bill of exceptions error is assigned that the 
court held and ruled in granting the motion for a new trial, 
that the city had a right to adopt a general system of grading 
and draining the streets, and if this street was so drained and 
graded, that the plan being in the discretion of the city coun- 
cil as the law-making power of the city, the plaintiff could 
not recover ; and again, that the city could not erect rail- 
ings, having no right or power to do so, and if they could, and 
had done so, then the plaintiff must show that such barriers 
would have prevented the injuries of plaintiff, which in the 
case of a run-away of the horses the court thought could 
not be proved ; and also, that in a case where a swingle-tree 
becomes detached, as in this case, the plaintiff cannot recover 
damages. 

2. On the first point, we think that there is no evidence 
in the record of any such general plan on the part of the 
city to grade the streets as would control this case, and that 
in the nature of things it is impracticable that there should 
be such a general plan. The streets should be so graded as 
to render them reasonably safe for travel, and an embank- 
ment, from its height or narrowness, might not be reasonably 
safe at one point without railing, whereas, at another, it might 
be so. The doctrine of a general plan or system of grading 
the streets, if there had been evidence thereof, in our judg- 
ment, has nothing to do with this case. 
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3. If the city authorities have power to grade the streets 
so as to make a high and dangerous embankment in the 
center thereof, it follows that they have necessarily the 
power to make it safe for travel, and if a railing would make 
it safe, they have the right to put it there. We do not hold 
with the court below that the city has no power to put up 
a railing, if desirable and useful to do so. In regard to the 
remainder of this assignment of error, the judge evidently 
intended to say, that to test the questions of whether or not 
there was negligence in not putting up the railing, and 
whether such negligence caused the injury to the person of 
plaintiff, the plaintiff must show that such railing or bar- 
rier would have prevented the damage; and, in this view, 
we think that he ruled correctly. 

4. Itseems that the court was also of opinion that where 
there was a runaway of plaintiffs team, there could be no 
recovery, no matter what was the negligence of defendant 
in respect to the streets—or, in other words, as the assign- 
ment of error has it, that, “in a case where a swingle-tree 
becomes detached, and horses are frighened and run away, 
and run over an embankment, as in this case, a plaintiff 
cannot recover damages.” 

In our judgment, this ruling is too strong. There might 
be a case where the swingle-tree did become detached, and 
the horses did run away, and where the city would be liable. 
Concede that this embankment was not so wide as it is, and 
much higher from the level of the natural ground, and an 
accident happened and horses ran away, and the faulty plan 
or structure of the grading was the real cause of the damage, 
there could be a recovery, notwithstanding the running 
away of the horses. One object of good streets and roads . 
is to protect against accidents. The street should be reas- 
onably safe for ordinary travel, including such accidents as 
might, without fault on the part of the traveler, befall him. 
There might be cases of mutual fault and contributory neg- 
ligence, and modification of damages to suit the respective 
laches or fault of either side. We do not mean to say that 
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this is such a case. The width of this graded street, the 
slope which seems to furnish a gentle descent to the ground 
on either side, the perfect order in which it seems to have 
been kept, may well have dissatisfied the judge who tried 
the case with the verdict of the jury, and constrained him 
to interpose in behalf of law and right. We shall not dis- 
turb the judgment setting aside the verdict and granting the 
new trial. 
Judgment affirmed. 


Sratuines vs. Harrotp, Jonnson & Company. 


. The factor’s crop lien under section 1978 of the Code, though not 
created when the advances were made or the supplies furnished, nor 
until the middle of November, by which time the crops of the year 
had matured, was, nevertheless, operative as a lien upon the crops 
of that year, and took precedence of a general judgment rendered in 
March. 

. But a delivery of crop to the factor in December, to be applied in 
part payment of the lien, did not vest title as against the general 
judgment. A levy of such judgment, made after delivery and while 
the crop was in the factor’s warehouse, could not be defeated by a 
mere claim at law, interposed by the factor. The priority of the 
crop lien over the older judgment could have been asserted by fore- 
closure and claiming the proceeds of sale. 


Claim. Factor’s lien. Judgments. Before Judge 
Crisp. Webster Superior Court. September Term, 1877. 


Stallings obtained judgment against Jowers on March 
13, 1873, and had fi. fa. issued thereon levied on five bales 
of cotton on the 26th day of December, 1873. 

This cotton was made by Jowers on his plantation dur- 
ing said year, and was delivered by him to Harrold, John- 
son & Co., on said day, and levied on immediately after 
said delivery. Harrold, Johnson & Co. interposed claim. 
The cotton was delivered to the claimants by Jowers as a 
part payment of a certain written obligation, with lien 
on the crops of all kinds to be raised the then (present) 
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year—the same purporting to be for advances for supplies 
to enable him, the said Jowers, to raise his crops for said 
year. This draft was dated the 13th November, 1873, and 
due one day after date thereof. 

The cotton being made during said year, the claimants in- 
sisted that the delivery of the same on said draft passed 
title to the claimants. It appeared that the cotton was fully 
matured, if not gathered, before the obligation was given, 
and the plaintiff contended that under such circumstances 
no lien was created in favor of the claimants, and that if it 
was so created, claimants could not assert their lien by claim, 
ete. 

The <ourt charged the jury, that if claimants had a lien 
under the act of 1566, they need not proceed at law to en- 
force the same; that if defendant delivered the cotton on 
that lien, the claimants got a good title as against the lien 
of plaintiff's judgment, and that euch title could be asserted 
by claim; that if the defendant gave the lien for supplies 
to make the crop of that year, and the cotton was of the 
crop of said year, and the defendant bona fide paid the cot- 
ton on the lien, then claimants obtained a good title, ete. 

The court refused to charge as follows: “If the jury be- 
lieve from the evidence, that at the time Jowers executed 
the lien obligation set up by claimants, the crop of the de- 
fendant had already been made, then no lien on the cotton 
was created.” 

The jury returned a verdict for claimants. The plaintiff 
moved for a new trial on the following grounds: 

1. Because the court erred in refusing to charge as re- 
quested by plaintiff. 

2. Because the court erred in the charge as given. 

3. Because the verdict was contrary to law and evi- 
dence, the charge of the court, and without sufficient evi- 
dence to support it. 

The motion was overruled and plaintiff excepted. 


Guerry & Son, for plaintiff in error. 
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Hawkins & Hawkins; Summons & Smumons, for defend- 
ants. 


Bieckey, Judge. 


1. There is no clear indication in section 1978 of the Code, 
that the liens there provided for are to be created before 
the crops mature, and not afterwards. Neither does it ap- 
pear that the liens must be created at or before the time of 
furnishing the supplies or making the advances. The lan- 
guage of the section is, that the persons enumerated “ shall 
have the right to secure themselves from the crops of the 
year in which such things are done or furnished, upon such 
terms as may be agreed upon by the parties,” ete. The 
crops of the year, whether planted or to be planted, whether 
mature or immature. Persons furnishing supplies, money, 
farming utensils, or other articles of necessity to make 
crops, “shall have ‘a right to secure themselves from the 
crops of the year.” When they shall take the security is 
not stated. The time is left to their own choice. The crops 
are a fund for their security—a fund set apart by law, and 
the parties may fasten upon it by a formal lien when they 
think proper. The crops come into existence under a law 
which renders them subject to be bound, at any time, for 
the payment of a certain class of debts. If, in the mean 
time, a judgment lien attaches upon them, it attaches with 
the qualification made by the law itself; which qualification 
is, that a higher and better lien may at any time be created 
im favor of those whose money or supplies aided in produc- 
tion, etc. There is not the least inconsistency in giving a 
judgment a lien so long as a better lien is not established, 
and in allowing the better lien to be established even by 
contract. So that the law is not retroactive, passing back 
upon judgments which were rendered before it was enacted, 
the lien of a judgment may be just what the legislature 
pleases to make it. It may exist during to-day, and go quite 
out of existence to-morrow. 
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2. But the law providing for a crop lien, is strictly a lien 
law, and not a law for alienation. It will allow an older 
judgment lien to be postponed in favor of the crop lien, 
but it has not undertaken to enable the owner of the crop 
to sell it free from the judgment lien, though the sale be 
made to the holder of the crop lien, and in satisfaction 
of the debt thereby secured. Not only is the crop 
lien to be created in the manner prescribed by the Code, 
but the manner of enforcing it is prescribed with equal 
particularity, (section 1991), and must be observed. One 
of the requisites is, that foreclosure must take place with- 
in one year after the debt becomes due. A failure to pro- 
ceed within that time is attended, generally, with loss 
of the lien. The law does not enable the parties to dis- 
pense with foreclosure, and settle up in their own way. 
They cannot put themselves in the place of the public offi- 
cer, and work a change of title by mere private contract, 
so as to cast off other liens. The law intends the property 
to be legally administered, and the proceeds paid out ac- 
cording to due priority. It designs that all persons shall 
have the assurance afforded by regular, public administra- 
tion. Perhaps, if thus dealt with, the property would yield 
more than enough to discharge the highest lien. There 
might be a surplus to be taken by the next lien in order. 
Whatever the proceeds of a public, judicial sale, whether 
more or less than the real value of the property, that much 
the holders of inferior incumbrances are entitled to have 
accounted for. They are entitled to have sale made under 
regular process, and may use their own incumbrances as a 
basis of proceedings, if the holder of the higher incum- 
brance does not move forward. If they cannot take the 
fruits of sale, they can at least cause a sale to occur. The 
judgment creditor, in the present case, was using this priv- 
ilege. At the time of the levy, the factors who had the 
special crop lien, were in possesssion, the crop having been 
delivered to them to be applied in part payment of said 
special lien. They interposed a claim. They had a lien 
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superior tothe judgment, but that lien was not title, and 
did not lift the title which they acquired by mere private 
contract up to its own level. The title stood below, not 
above the judgment. The possession would not aid the 
special lien ; and looking at the possession as the basis of a 
new lien—an ordinary factor’s lien, it was inferior to the 
judgment. So the Code (section 1987) ranks it ; and so it 
ranked prior to the adoption of the Code—5 Ga., 153. 
Where possession is requisite to the existence of a lien, as 
is the case with the ordinary factor’s lien, and the lien is 
superior (that is, anterior) to the lien of the attacking judg- 
ment, the possession may be supported by aclaim—3 @a., 
450. But the special crop lien does not rest on possession, 
and derives no aid from it. It isa kind of lien that is to be 
asserted by sale under legal process, and not by mere deten- 
tion or retention of the property. The high rank of the 
lien furnishes no reason why the property should not be 
sold under any legal process that moves against it for that 
purpose. Lien elevates judicial sale to its own rank, or even 


higher, but cannot hoist a private sale one jot. And, gen- 
erally, private sale is no obstacle to a judicial sale under a 
subsisting lien. 

Judgment reversed. 


Wiis vs. Goopa.t. 


1. Section 2357 of the Code requires ‘‘all the papers and evidence” 
upon which application, to correct grants are based, to ‘‘be filed and 
preserved in the executive office;”’ therefore, the best evidence in re- 
spect to written notice upon parties in interest under section 2353 of 
the Code, is to be procured by getting a certified copy of the proceed- 
ings from said office; and as the presumption is that the governor 
did his duty, the defendant will not be heard to deny that he had 
notice of the proceedings to correct a grant by his own oath asa 
witness, until he has exhausted the better evidence which such certi- 
fied copy would afford. 

. On the issue whether a deed be ua forgery, a certificate from the office 
of the secretary of state, that no such person as the witness who at- 
tested the deed as justice of the peace, was a justice of the peace at 
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the time the deed was execu'ed, is conclusive that the deed was 
forged, unless rebutted by other evidence. 


Evidence. Deeds. Grants. Officers. Before Judge 
Harris. Wayne Superior Court. March Term, 1877. 


This was an ejectment suit in which plaintiff recovered 
judgment ; defendant moved for a new trial, which was 
refused, and he excepted. 

The other facts will be found in the opinion. 


Jno. C. Nicnots; J. W. Hiren, by Z. D. Harrison, for 
plaintiff in error. 


D. M. Roserts; J. F. Sweat, by brief, for defendant. 


Jackson, Judge. 


But two points are made in this case when the grounds 
for a new trial are analyzed : 

First, that the court would not permit the defendant by 
his own oath as a witness, to testify that he had no notice of 
the application to the governor to correct the grant on which 
plaintiff's title rested ; and, secondly, that the court charged 
the jury that a certificate from the office of the secretary of 
state, that no such person as the witness who signed the deed 
asa justice of the peace was a justice of the peace when 
the deed was executed, was, unless rebutted, conclusive evi- 
dence that the deed was forged. 

1. We think that the court was right on both points. 
Section 2357 requires “all papers and evidence upon every 
such application (to correct grants) to be filed and preserved 
in the executive office.” The best evidence that no written 
notice was served on the defendant could be furnished by a 
certified copy showing all the papers of file in that office, 
and among them no such written notice as section 2353 re- 
quires. Therefore the defendant’s oath was not the best 
evidence; and the presumption for the plaintiff being that 
the governor did his duty and had the written notice before 
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him when he acted, the court was right to reject the oral 
evidence of the defendant, it being only his own oath. 

2. The case of Denham vs.’ Holeman, 30 Ga., 619, 
covers the second ground all over, and decides that such 
certificate that no such person as the witness who attested a 
deed as a justice of the peace, was a justice of the peace at 
the time the deed was executed, is conclusive of the forgery 
unless rebutted. No effort was made to rebut—no testi- 
mony to that intent offered—hence the charge was right. 

The court, as a matter of practice, ought not to read over 
requests before rejecting them, but it will not be held good 
ground for new trial where the verdict is right; nor will 
the addition of verbal remarks to the charge in writing, 
when requested to be in writing, unless clearly erroneous 
as contended for by counsel and in dispute between counsel 
and the court. The judgment is right, the verdict being 
not contrary to law or evidence. 

Judgment affirmed. 


Smiru ef al. vs. Bowne e¢ al. 


A mortgage upon land having been made to secure several negotiable 
notes, and the notes having been passed to several different holders, 
and one of the holders having obtained a general judgment, and 
another having foreclosed the mortgage in the name of the mort- 
gagee for his use, a sale of the premises under the general judgment 
passed the title free from the mortgage lien, the atturney represent- 
ing the judgment of foreclosure having placed the execution founded 
thereon in the hands of the officer of the law making the sale, and 
caused the title, unincumbered, to be sold, and there being no fraud 
in the sale, and the premises having brought full value, or an amount 
approximating thereto. The notes not covered by either judgment 
cannot be enforced against the land, but are thrown, in equity, upon 
the fund produced by the sale, for their pro rata share thereof. 


Equity. Mortgage. Levy and sale. Before Judge 
Wrieut. Decatur Superior Court. November Term, 1877. 


Smith e¢ al. filed their bill against Bowne e al., making, 
in substance, the case presented by the head-note, and pray- 
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ing that the land be resold under the mortgage lien, and 
the proceeds be appropriated to the satisfaction of the notes 
held by them, and the balance paid to the purchasers at the 
prior sale under the common law execution. 

The case was submitted to the chancellor without the in- 
tervention of a jury, who decreed that the sale already had 
divested the lien of the mortgage as to all the notes, and 
that the purchasers acquired an unincumbered title; that 
the lien of the mortgage attached to the proceeds of the sale, 
and that complainants might have leave to enter a rule ab- 
solute to enable them to proceed against such proceeds. 

To this decree complainants excepted. 


Bower & Crawrorp, for plaintiffs in error. 


J. C. Ruruerrorp, by Jackson & Lumpkin; W. O. Fiem- 
nG, for defendants. 


Biecktey, Judge. 


This is a case of which no perfectly satisfactory disposi- 
tion can be made. The superior court did with it the best 
that was possible, and we leave the judgment to stand. All 
who were interested in the mortgage should have been vig- 
ilant in watching their security. When proceedings were 
commenced to foreclose the mortgage, they should have 
come forward and had themselves made parties. Not to do 
so was laches, and they must abide the consequences. Their 
due share of the fund, produced by a sale of the property 
under the general judgment, may be reached by this pro- 
ceeding in equity ; but they cannot subject the property to 
a re-sale. It has been legally sold (Code, §1967), and the 
purchaser took it divested of the mortgage lien. Under 
the evidence, there is no certainty that it did not bring its 
full value. True it is that thus to rule on the lien is to 
treat the mortgage as foreclosed for all that was due upon 
the outstanding notes; whereas the foreclosure, though in 
the name of the mortgagee, was for the use of but one of 
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the holders, and took no account of the notes which were 
in the hands of other holders. But these holders ought to 
have seen to having the foreclosure suit broad enough to 
comprehend their claims. To have numerous foreclosures 
of the same mortgage after all the notes secured by it have 
come to maturity, would seem anomalous. Provision is made 
for a single foreclosure as to the whule, where the debt ma- 
tures by installments. Code, §§1965, 3970. 

For cases having some resemblance to the present one, in 
their facts, see 2 Florida, 27 ; 6 7d., 171; 1 Hilliard on Mort- 
gages, 243, ef seg., and notes; 10 Smede & M., 631. 

Cited for plaintiff in error: Code, §§1965, 1967, 3973, 
3974; 20 Ga., 723; 25 Jb., 316; 20 7d., 344; 27 7d.. 205; 
22 Ib., 34; 32 1b., 228; 18 Lb., 278; 46 Ld., 488; Code, 
§2787; 9 Ga., 87; 32 Zb., 234; 7 Am. Com. Law, S. P., 
81; 2 Am. Chan. Dig., 208; 1 Johns., 580. 

Cited for defendant in error: Code, §§$1965, 1967, 3970. 

Judgment affirmed. 


Broveuton vs. Winn. 


. A declaration to the effect that defendant had received and converted 
plaintiff's cotton, knowing it to have been stolen; that criminal pros- 
ecution had been commenced previous to bringing the civil suit, 
and that the same was brought within the statute after discovery of 
the fraud, should have been upheld as sufficient in law, and the court 
was right not to dismiss it on demurrer 

. Where inquiry was made of defendant touching the cotton when the 
plaintiff first missed it, and defendant evaded the inquiry by refer- 
ring to his clerk, it was not error to charge section 2635 of the Code 
upon that point, as the principle there stated applies. 

. Whether the case was one in which vindictive or punitory damages 
could be legally assessed or not, is immaterial, as the evidence, with- 
out such damages is sufficient to uphold the verdict. 

. The indictment against the thieves and the receiver of the stolen 
goods, was admissible to show that plaintiff had prosecuted the par- 
ties for the felony, under section 2970 of the Code, before suing on 
the civil side of the court. 

. Under the ruling in 46 Ga., 298, the confessions of one of the prin- 
cipal thieves was admissible to prove his own guilt; but if not, the 
evidence is abundant to sustain the verdict. 
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5. The verdict is in accordance with the law, and supported by the ev- 
idence. 











Pleadings. Statute of limitations. rand. Evidence. 
Confessions. New trial. Before Judge Tomrxins. Liberty 
Superior Court. October Term, 1877. 







Reported in the opinion. 









R. E. Lester; J. W. Farmer; Jonn L. Harper, for 
plaintiff in error. 


P. W. Metprm, for defendant. 







Jackson, Judge. 





This action was brought to recover damages for the wrong- 
ful receiving and converting five hundred pounds of lint 
sea-island cotton. The jury found a verdict for five hun- 
dred dollars, the defendant made a motion for a new trial, 
the judge overruled it, and the defendant excepted. 

The declaration alleged that in 1866, two negroes stole 
the cotton from plaintiffs gin-house ; that defendant knew 
it; that he bought the cotton from them in exchange for 
goods at his store, and converted the cotton fraudulently 
and corruptly; and that the facts were fraudulently con- 
cealed from plaintiff by defendant until just before the ac- 
tion was brought, in 1877, and that prosecution had been 
commenced against the defendant on the criminal side of 
the court. 

The defendant pleaded not guilty and the statute of lim- 
itations. 

1. The first ground of error is, that the court erred in re- 
fusing to dismiss the suit. We do not see why. If the 
allegations are true, the plaintiff ought certainly to recover 
something. 

2. The next error alleged is that the court erred in giving - 
in charge section 2635 of the Code. That section is in 
these words, so far as applicable here: “Concealment of 
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material facts may, in itself, amount to a fraud: 1. When 
direct inquiry is made and the truth evaded.” 

The fact proven was that the plaintiff went to the store 
of defendant on the very morning the cotton was missed, 
and made inquiry about it, and that defendant evaded by 
referring to a clerk, though the thieves were then on the 
premises, and had gone out the back-door of the store as the 
plaintiff entered the front. The point is, was defendant’s 
conduct fraudulent so as to enable the plaintiff to take his 
case out of the statute of limitations under the Code, sec- 
tion 2931. The plaintiff did not discover the fact that the 
defendant was then evading and fooling him until just be- 
fore he sued. Section 2931 is to the effect that if defend- 
ant has been guilty of a fraud by which plaintiff was de- 
barred or deterred from bringing his suit, the period of lim- 
itation shall run only from the time the fraud was discov- 
ered. 

We see no error in the charge of which defendant can 
complain. The very conduct of the defendant shows con- 
cealment and fraud, and 12 Ga., 371, covers the case. The 
section charged has application to private sales, and not to 
the statute of limitations directly, but still the principle ap- 
plies. 

3. The third ground is that the court erred in charging 
sections 3065 and 3066 of the Code, which are in respect to 
aggravating circumstances entitling the plaintiff to. addi- 
. tional damages. Perhaps the charge was erroneous, but it 
is very doubtful that it was. The section 3066 reads that 
in every tort there may be aggravating circumstances, either 
in the act.or the intention, which will authorize additional 
damages, either to deter the wrong-doer from repeating the 
trespass, or as compensation for the wounded feelings of the 
plaintiff. 

The court excluded the latter clause about wounded feel- 
ings, but charged the rest. I think it about right. It was 
atort,a great wrong to plaintiff, the circumstances were 
aggravating in that his own laborers and servants were 
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encouraged to pilfer from the plaintiff by the defendant’s 
concealing the stolen goods and trading for them, and this 
wrong-doer ought to be deterred from so tresspassing again. 
If the action were trover, pure and simple, the measure of 
damages is fixed by statute at the value of the cotton with 
interest, but if a sort of action for deceit, for receiving and 
using another’s cotton corruptly, knowing it to have been 
stolen, in such a case the damages may well be vindic- 
tive; at least it strikes meso. However that may be, in 
the view we take of the case it makes no difference. The 
plaintiff had five hundred pounds of cotton stolen, its value 
was proven by witnesses to be from fifty-five to seventy-five 
cents per pound—strike a medium for the true value, sixty- 
five cents—and the principal and interest will cover the 
sum found and exceed it. It is true that only fifty pounds 
was positively proved in defendant’s possession at one time, 
but there is proof that at other times he got more, and the 
jury might well conclude that he got all. 

4, It was necessary to show the prosecution of the offend- 
ers before the civil suit was brought. Code, §2970. There- 
fore the indictment against the two thieves and the de- 
fendant was properly admitted in evidence. 

5. The confessions of the negro, though made after the 
theft, were probably admissible under 46 Ga., 298; if not, 
the evidence is sufficient to uphold the verdict without their 
aid. 

6. The verdict is sustained by law and evidence, and is 
contrary to neither. 
Judgment affirmed. 
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. Where une of the defendants in an execution is the sheriff of the 
county, he is a party at interest, and cannut levy the execution upon 
the property of his co-surety and co-defendant. 

8. The disability of the levying officer being apparent on the face of 

the papers, the levy may be dismissed on motion of the claimant. 
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Claim. Sheriffs. Levy and sale. Practice in the Supe- 
rior Court. Before Judge Wrient. Decatur Superior 
Court. November Term, 1877. 


An execution in favor of the state of Georgia against 
Griffin, tax collector, Harrell, Jeter and others, sureties, was 
levied by Harrell, who was then sheriff, upon certain land 
as the property of Jeter. The latter, for his family, filed a 
claim. When the case was called, claimant moved to dis- 
miss the levy because made by a co-defendant to the fi. fa. 
The motion was sustained, and plaintiff excepted. 


Bower & Crawrorp, for plaintiff in error. 


Joun E. Donatpson, by brief, for defendant. 


Buxox.ey, Judge. 


Section of the Code 911 requires that executions against 
tax collectors and receivers shall be directed to “all and sin- 
gular the sheriffs of this state.’ The same section provides, 
however, that the work of executing is to be done by the 
sheriffs, or their lawful deputies, “or other officer lawfully 
in their stead.” This latter phrase must refer to the general 
law, as set forth in other sections of the Code. Section 
3344 prescribes that “if the sheriff is a party to the cause, 
the process shall be directed to the coroner of the county, 
and to the sheriffs of the adjoining counties, and may be 
served by either, as convenience may suggest.” Section 
3960 is under the head of proceedings against the officers of 
court. It says that “ whenever the sheriff or his deputy is 
a party to said rule, or interested therein, and there be no 
coroner or other lawful officer of said county to execute the 
same, it shall be the duty of the judge or justice of said 
court to appoint, pro tempore, a special officer to carry out 
and effectuate the order of said court, which said officer, so 
appointed, shall be allowed the usual fees of sheriffs for like 
service.” In treating of the duties of coroners, section 588 
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declares that “ when a sheriff is disqualified, and it does not 
appear upon the face of the proceedings, or he or his dep- 
uty refuses to perform a service, if any person makes affida- 
vit thereof, the clerk of the court from which it issues, shall 
place the process in the hands of the coroner for execution, 
and may compel its return to his office for such purpose.” 
The letter of these various sections does not cover the pre- 
cise case before us; but the spirit of them does. The gen- 
eral scheme of the law is not to trust the sheriff to perform 
the functions of an officer where he has the interest of a 
party. He is not to be both priest and penitent. There is 
the same reason for keeping sight of this scheme where pro- 
cess is issued by the comptroller general as where it is issued 
from a court; and there is a sort of hint to this effect in the 
language above quoted from section 911 of the Code. There 
is no invariable rule that the sheriff or his deputy must levy, 
but they are to do it, “or other officer lawfully in their 
stead.” Where the sheriff is one of the defendants in an 
execution, he is not a fit person to levy on his own prop- 
erty, and his interest in the proceeding renders him equally 
unfit to wield the power of the law against his co-defend- 
ants. Legal process is subject to abuse, and interest is a 
temptation which the law supposes average human nature 
may be unable to withstand. 52 Ga., 341; 58 /d., 417. 

2. Motion to dismiss the levy could be entertained, the 
disability of the levying ofticer being apparent on the face 
of the papers. 34 Ga., 427. 

Cited for plaintiff in error: 49 Ga., 621; Code, §§3633, 
3344, 588; act of 1840, Cobb’s Dig., 473; 21 Ga., 383-4; 
52 Jb., 341. 

Cited for defendant in error: Code, §3344; 58 a., 417., 
58 1b., 417; 52 Lb., 341. 

Judgment affirmed. 

31 
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Tue Groreta Ramroap Company vs. Newsome. 


Under sections 3033 and 3368 of the Code, a railroad company is respon- 
sible for damages done to any person by the carelessness or negli- 
gence or improper conduct of its agents in or by the running of the 
cars or engines of the company, and the presumption fixed by the 
first of the sections cited against the company, is not rebutted by 
proof that the engineer, whose negligence, carelessness and im- 
proper conduct in the use of the engine and whistle attached there- 
to, caused the injury, was prompted by personal malice and revenge 
towards the plaintiff; but the plaintiff may recover from the com- 
pany the same amount of damage for the injury, as if it had been a 
case of carelessness and improper conduct unmixed with persunal 
grievances of the engineer. 


Railroads. Negligence. Damages. Master and servant. 
Before Judge Barrierr. Greene Superior Court. Sep- 
tember Adjourned Term, 1877. 


Newsome brought case against the Georgia Railroad. The 
evidence showed that plaintiff was riding in a buggy near 
the railroad track ; that, as the train passed, the engineer 
caused the engine to whistle twice in quick succession, 
which frightened plaintiffs horse and caused him to be 
thrown from the buggy and injured. As to the question of 
negligence there was some conflict ; but thére was evidence 
tending to show that the engineer acted through malice 
towards plaintiff, with whom he was on bad terms. The 
court charged, in substance, that if the engineer wilfully 
and maliciously blew the whistle and frightened plaintiff's 
horse, thereby causing the injury, defendant would not be’ 
liable. The jury found for defendant. Plaintiff moved 
for a new trial, which was granted, and defendant excepted. 


J. A. Buturs; W. W. Lumpxw, for plaintiff in error. 
E. C. Kinnesrew ; M. W. Lewis & Son, for defendant. 
Jackson, Judge. 


In this case the court below granted a new trial, mainly, 
we suppose, because it was satisfied that in the charge to 
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the jury error had been committed, in that it was then held 
that if the malice and personal unkindness of the engineer 
caused him to blow the whistle and frighten plaintiff's horse, 
causing the runaway and damage to plaintiff’s person, then 
there could be no recovery. 

So that the point made is this: Can a person, not a pas- 
senger, recover from a railroad company for the act of the 
engineer of the road in blowing the whistle of the engine, 
when he evidently blew it because he had had a difficulty 
with the plaintiff some time before, and was actuated by 
malice and revenge to do so? 

In the case of a passenger, the rule was settled in the 
case of Gasway vs. The Atlanta and West Point Railroad 
Company, 58 Ga., 216, and in that of Peeples, guardian, 
vs. The Brunswick and Albany —ailroad Company, de- 
cided at this term; but this plaintiff was not a passenger, 
but he was in a buggy by the side of the road, at a place, 
it is contended, where there was no necessity to have the 
whistle blown, and yet it was blown by the engineer, 
and he was hurt. Can such a person, not a passenger, re- 
cover ¢ 

The Code is quite broad. Section 3033 declares, in effect, 
that a railroad company shall be liable for any damage done 
to persons, stock or other property, by the running of loco- 
motives or cars or other machinery of the company, done 
by any person in its employment, unless the company make 
it appear that the agents .have exercised all reasonable care 
and diligence, and that the presumption shall be against the 
company. Well, this person was hurt by a person in the em- 
ployment and service of the company, in the use of its ma- 
chinery in the running of the cars, to-wit: by the engineer 
in the use of the whistle while engaged in running the cars ; 
and the presumption was that this agent did not use ordi- 
nary and reasonable care and diligence. It is sought to re- 
but this presumption by proof that the engineer was mad 
with the plaintiff, and blew the whistle on purpose to frighten 
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his horse and hurt him. So far from rebutting want of 
reasonable diligence, the fact alleged shows that the engi- 
neer was diligent to hurt plaintiff. It makes no difference 
why he was careless and not diligent in trying to keep from 
hurting plaintiff, whether from malice or other reason; it 
is enough that he was not diligent in the use of the eom- 
pany’s machinery to prevent as far as possible harm to plain- 
tiff. 

So section 3368 of the Code is to the same purport—if 
anything much stronger. It is in these words: 

“Tn all cases where the person or property of an indi- 
vidual may be injured, or such property destroyed, by the 
carelessness, negligence, or improper conduct of any rail- 
road company, or officer, agent, or employee of such com- 
pany, in or by the running of the cars or engines of the 
same, such company shall be liable to pay damages for the 
same to any one whose property or person may be so in- 
jured or destroyed, notwithstanding any by-laws, rules, or 
regulations, or notice, which may be made, passed or given 
by such company, limiting its liability.” 

This injury was caused by the ¢mproper conduct of the 
engineer, to say the least, if plaintiff's proof is true. It 
was improper to blow the whistle where and when he did, 
and with the motive he did or without that motive; worse 
with the motive than without it, perhaps. 

It is wholly unnecessary to go to other countries and states 
for law. on this case, when our own statutes control it. We 
hold, therefore, that the plaintiff could recover from the 
company for the improper conduct of this engineer in the 
use of its engine and whistle, though that conduct was su- 
perinduced by a private quarrel of the engineer with the 
plaintiff. If the engineer had pulled out a pistol and shot 
the plaintiff, then the act would not have been done by the 
use of the company’s machinery, and the engineer in pro- 
pria persona would alone have been responsible ; but as he 
used the thing he was intrusted with by the company im- 
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properly, the company is liable under our law, and ought to 
be so. 

It is true, that under the old law in respect to the drivers 
of coaches and the like, the rule was different, and the coach- 
man, not his master, was liable for wilful and malicious driv- 
ing to hurt a person against whom he had private malice, 
but these railroads and the machinery they use are huge en- 
gines of power, great for good and equally great for evil, 
dependent much upon the discretion, prudence and dili- 
gence of the agents employed to run them, and of all those 
agents, the engineers have the most fearful power, and it is 
public policy to force the roads to employ safe and prudent 
men, who will not in passion or anger use their powerful 
machines to endanger or kill the people of the state. 

Whether or not the company is responsible in damages 
for the vindittive feelings which prompted the conduct of 
its agent in this case, is a question not made necessary to be’ 
decided by this record. 

In the case of passengers maltreated by oondnatods and 
others in charge of the cars, we have ruled in the cases of 
Gasway and Peeples, that the companies must pay just what 
the private person, if he were sued, would be compelled to 
pay: and this included aggravated or vindictive damages ; 
but in the case of a man not a passenger the rule may be 
different. 

The Code, §2961, declares that every person shall be liable 
for torts by wife, child or servant in the prosecution and 
within the scope of his business; and this corporation is a 
person. Code, §5. 

The Code, in section 3066, enacts that “in every tort there 
may be aggravating circumstances, either in the act or the 
intention, and in that event the jury may give additional 
damages, either to deter the wrong-doer from repeating the 
trespass, or as compensation for the wounded feelings of 
the plaintiff.” 

Notwithstanding the breadth of compass embraced in these 





496 SUPREME COURT OF GEORGIA. 
Eiswald vs. The Southern kxpress Company. 


statutes, we rather think that, in cases like this at bar, the 
plaintiff being no passenger, the damages ought to be con- 
fined to the actual hurt, and damage and expenses incident 
thereto ; but we do not so positively rule it now. There 
must be a new trial on the other ground, and the court was 
right to grant it. 

When the court below on the new trial, shall have, on 
mature deliberation, and in the light of all the facts before 
it, ruled on the other matter of the extent of the measure 
of damages, it will be time enough for us to consider it, 
should it be brought here for our judgment on that ques- 
tion. 

Judgment affirmed. 


E1swap vs. Tue SourHern Express Company. 
[This case was argued at the last term and decision reserved. ] 


Though, in an action for a tort where the plaintiff has a right, and the 
result may be important to the vindication of the same, a new trial 
will be granted to enable the plaintiff to recover nominal damages 
only, (18 G@a., 539), the rule is not necessarily the same where the 
cause of action is a breach of contract, or in the nature of a breach 
of contract. In the latter class of cases, the supreme court will not 
control the discretion of the superior court, where it appears that if 
the plaintiff can recover at all, on a second trial, his recovery will be 
limited to mere nominal damages. 


New trial. Damages. Before Judge Hatt. Fulton 
Superior Court. October Adjourned Term, 1876. 


In addition to the facts stated in the opinion, it is only 
necessary to add that the package containing the check ar- 
rived in Atlanta at twelve o’clock on the night of Septem- 
ber 24th, 1874; that plaintiff's wife, to whom the package 
was addressed, received, through the post-office, notice of its 
arrival, about 3:30 p. m. on the 25th, and went directly to 
the express office, but the agent refused to deliver the pack- 
age until she was identified; that she returned the next 
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morning with a gentleman to identify her, received the 
package, and presented the check for payment, but the bank 
had suspended between 10 and 11 o’clock of the preceding 
day ; that the envelope inclosing the check and a letter ad- 
dressed to plaintiff's wife, was directed to her by street and 
number; that this was inclosed in an express envelope by 
the agent of defendant at Morristown, Tennessee, but 
whether a similar address was placed on the latter is left in 
doubt, as such envelope was lost ; that the receipt given for 
such package described it as addressed to Mrs. T. G. Eis- 
wald, Atlanta, Ga.; that had the check been presented by 
10 o’clock a. m., or soon thereafter, on the morning of the 
25th, it would have been paid by the bank. 

No issuable plea having been filed the court, Judge Hop- 
kins then presiding, rendered judgment for defendant. A 
motion for a new trial was overruled by Judge Hall, and 
plaintiff excepted. 























Marsnaty J. Crarke; Hittyer & Bro., for plaintiff in 
error. 





Hopkins & Guenn, for defendant. 







Biecktey, Judge. 






The basis of the action was contract, and an alleged breach 
thereof. The express company undertook to carry and de- 
liver a check drawn upon a bank by a depositor in favor of 
his wife ; and delivery to the wife was not made, it is con- 
tended, as early as it ought to have been made. In the 
mean time the bank failed and the depositor’s money was 
lost. The verdict was for the defendant, and the court re- 
fused to grant a new trial. Under the evidence, the presid- 
ing judge believed, no doubt, that the failure of the bank 
took place before a reasonable time for delivery had ex- 
pired, and that the plaintiff's money was thus really lost while 
the express company was not in default ; that the default of 
the latter, if any, by undue delay in making delivery, was 












498 SUPREME COURT OF GEORGIA. 
Harper & Simmons vs. Dillon, adm’r. 


unattended with any actual damage to the plaintiff. The 
evidence would very well warrant such a conclusion; so 
that, admitting that the duty of the company was to deliver 
at the residence of the consignee, according to the street 
and number designated in the address of the package, (a 
question we need not decide.) the plaintiff probably had a 
cause of action for nothing beyond nominal damages. In 
actions of tort, or in some of them, because the mere brand- 
ing of the defendant’s act as a wrong may be of future con- 
sequence to the plaintiff in the matter of upholding the 
right involved, a new trial will be granted on the disallow- 
ance of nominal damages where such damages ought to 
have been found ; but this strictness does not prevail in cases 
of contract, the same reason not applying. 

At all events, in this class of cases a reviewing court will 
not constrain the primary court to grant a new trial in order 
that mere nominal damages may be recovered. 

Cited in the argument: Red. on Railways, 32; Ang. on 
Carriers, §§287, (n) 291, 295, et seq ; Brown on Carriers, 195, 
199, et seg; 2 Kent’s Com., 604; Ad. on Cont., 500, 501; 
17 Wend., 305; 6 Bosw., 235; Code, §2946; 4 Ga., 264; 
18 /., 539, et seg ; Code, §§2066, 2062, 2060, 2080 ; 45 Ga., 
309; 46 7b., 307; Code, §2070; 37 Ga., 693; 46 7b., 433; 
17 Wall., 357; 15 Minn., 270; 23 Am. Law Reg., 39; 9 
Am. Law. Review, 155; 2 Gr'l’fs Ev., p. 194, notes; Code, 
$3065 ; Sedgw. Meas. Dam., 55, 56; 22 Vt., 231; 5 Ind., 
250; 6 Rich. Law, 75; Code, §3678. 

Judgment affirmed. 


Harper & Stumons vs. Ditton, administrator. 


. The principal may sue his agents and recover from them money col- 
lected for him under the statutory form of pleading, upon their writ- 
ten acknowledgement of the receipt of such money froma third per- 
son for their principal, and such receipt is suificient evidence to au- 
thorize a recovery without more 

. The principal being dead and his administrator the party plaintiff, 
the defendants are incompetent as witnesses in the case under the 
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Code, $3854; par. 1. If it be desired to introduce them to prove 
facts transpiring with the administrator, or other living person the 
attention of the presiding judge must be called thereto by specific 
questions or by the pleadings, so as to show to him their compe- 
tency for such purpose. 


Principal and agent. Pleadings. Witness. Before Judge 
Kippoo. Terrell Superior Court. November Term, 1877. 


Reported in the opinion. 
C. B. Woorsn, by brief, for plaintiff in error. 


J. L. Jones; L. C. Horie; D. Mutxer, by J. H. Guerry, 
for defendant. 


Jackson, Judge. 


This was a suit in the statutory form upon a receipt, which 
is as follows: “ Received of J. G. Sasser, three hundred and 
ninety five dollars and thirty-five cents, for Dr. W. W. Wil- 


kinson, said amount to be placed upon claims of said W. 
W. Wilkinson against said J. G. Sasser, which said Wilkin- 
son holds ;” and the receipt was signed “ Harper & Sim- 
mons, agents for W. W. Wilkinson.” 

The suit was brought by Dillon as administrator on Wil- 
kinson’s estate. 

The plaintiff introduced the receipt and closed, where- 
upon defendants moved fora non-suit and to dismiss the 
action. The court overruled both motions, and error is 
assigned on this ruling. 

1. The statute is very broad which allows suits in the form 
prescribed to be brought on written contracts. Code, $3391. 
It embraces “note, bill, bond, receipt, or written promise 
of any description.” This is a receipt; therefore it is em- 
braced; and therefore the action should not have been dis- 
missed. 

Was the motion for a non-suit properly overruled? The 
receipt showed that the defendants got money for the plain- 
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tiffs intestate, and it was for them to show what they had 
done with it. The fact that they acknowledged they had it 
was enough to recover on, whether that acknowledgment 
was written or verbal. In this case it was written in the 
shape of a receipt, and without more, authorized a recovery 
in a suit by the principal against his agent, as they got the 
money for him. Therefore the non-suit was properly re- 
fused. 

2. But it is said that the court erred in rejecting Harper 
as a witness. The principal, Wilkinson, was dead and Har- 
per was incompetent as the suit was by the administrator, 
Dillon—certainly to show any transaction between Wilkinson 
and Harper of payment or otherwise. If offered to show 
anything transpiring since Wilkinson’s death with the ad- 
ministrator, or with others before or since his death, the at- 
tention of the court should have been called thereto; but 
the court certifies that no specific questions were asked, and 
that no plea was in except the general issue and payment. 
So that the court’s attention was not called to any fact to 
which the witness could legally testify, it not being alleged 
that any payment was made since the death of Wilkinson in 
the pleas, and no question being asked as to such payment. 
Code, §3854, paragraph 1. 

So that there being no error in overruling the motion to 
dismiss and to non-suit the plaintiff, and none in ruling 
that the witness, who was a party to the record, and an 
administrator the other party, was incompetent, the judgment 
must be affirmed. 

Judgment affirmed. 


JONES vs. PARKER. 


[This case was argued at the last term and decision reserved.] 


1. For the property of a deceased person to be sold under an execution 
against the administrator, the execution must be such as can he lev- 
ied upon the goods and chattels, lands and tenements of the deceased. 
An execution which directs the seizure of the property of the admin- 
istrator is not such a process. 
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2. The execution is amendable so as to conform to the judgment, and 
the judgment is amendable so as to conform to the suit and the real 
nature of the recovery; but this does not warrant the enforcement 
of a levy which must necessarily fall whenever the requisite amend- 
ment is made. 

. According to the facts of this case as pleaded and proved, it does 
not appear but what the creditor has ample remedy against the ad- 
ministrator at law, without pursuing assets which seem to have been 
administered to the satisfaction of the administrator and the heir. 
The breach of contract with the administrator on the part of the 
heir, was matter for adjustment between themselves, and has been 
adjusted by bill and decree to which they alone were parties. Un 
less the administrator is insolvent, or his effects are beyond the juris- 
diction, the creditor has no occasion to appeal to a court of equity, 
or to the equitable powers of a court of law. 


Administrators and executors. Levy and sale. Execu- 
tions. Amendment. Equity. Before Judge Barrtert. 
Wilkinson Superior Court. April Term, 1877. 


So far as material to the question passed upon by this 
court, the facts of this case are the same as when it was 
here before (see 55 Ga., 11), with the following modifica- 
tions: 

Prior to the new trial, the plaintiff filed an equitable pro- 
ceeding, charging that his claim was a debt of Rebecca 
Jones, deceased ; that his judgments were against her estate, 
Jackson being her administrator; that the land in contro- 
versy was her property at her death; that claimant was her 
sole heir, and, as such, received the entire estate, including 
such land, and holds by no other title; that this land is now 
the only remaining assets, and his the only debt ; that-claim- 
ant obtained possession by fraudulent promises to pay this 
debt ; that, at the October term, 1867, the administrator, 
Jackson, for his own protection, procured a decree against 
claimant for the sale of this land, adjudging that it was a 
part of Rebecca Jones’ estate at her death, and subject to 
plaintiff's claim. 

Prayer for decree subjecting land, and that it be sold un- 
der the plaintiff's levy. 
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To this proceeding claimant demurred. The demurrer 
was overruled, and he excepted. 

To the execution when offered in evidence, claimant ob- 
jected upon the ground that it had no lien on the land, and 
could borrow none from the decree of the administrator 
against claimant; and because there was no entry of “no 
property ” as against either the intestate or the administra- 
tor, whilst the judgment upon which it was founded showed 
conclusively that there were assets in the hands of the ad- 
ministrator sufficient to discharge the debt. 

The objections were overruled, and claimant excepted. 

Upon the close of the plaintiff's testimony, the claimant 
moved to dismiss the levy upon substantially the same 
grounds as were urged in objection to the above testimony. 
The motion was overruled, and claimant excepted. 

The jury found the land subject. The claimant moved 
for a new trial, amongst other grounds, upon each of the 
exceptions above stated, and because the court erred in the 
following charge, and in refusing to instruct the jury to the 
contrary : 

“That they were to inquire whether Jackson, the admin- 
istrator of Rebecca Jones, retained in his hands sufficient 
assets to pay off this debt, or was land turned over to said 
heir at law under a promise by said heir to pay off this debt ; 
and if the jury should find that the administrator did not 
retain sufficient property to pay off the debts of his intes- 
tate, but that the property turned over to the heir at law by 
the administrator was all the assets of his intestate unadmin- 
istered, leaving nothing to pay the debts, or that the heir 
at law received the property under promise to pay off and 
discharge the debts, then plaintiff in jf. fa. has, in equity, 
the right to follow this property into hands of the heir at 
law and subject the same to the payment of his debt, and 
the jury should, by their verdict rendered in this case, so 
find and decree.” 

The motion was overruled, and claimant excepted. 


Wa. McKuntey, for plaintiff in error. 
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J. C. Bower, for defendant. 


Bieok.ey, Judge. 


This is a second appearance of the same substance, with 
some change of form. The case came up before as a legal 
case, in plain, legal clothing, 55 Ga., 11. It comes now in 
a mixed costume, partly legal and partly equitable. But 
neither in the pleadings nor the evidence is there a good 
equitable case ; and it takes that, in both, to succeed, the le- 
gal case having been pronounced insufficient. It is impos- 
sible for a plaintiff to prevail unless he can bring together 
all the elements requisite to a good case at law, or a good 
case in equity. One or the other. He may use, in either 
case, in either court, the same materials, but when he com- 
bines them, he must be able to say, here are enough, and 
of the right sort, to constitute a complete case. There are 
numerous points in the record, but only those which are 
fundamental need to be examined, for they are decisive of 
this litigation. 

1. The judgments have no lien upon the land; and they 
cannot be enforced against it by levy and sale, without fur- 
ther proceedings. This was ruled on the former writ of 
error. The further proceedings most appropriate, would 
be to have the judgments amended, so as to operate on the 
effects of the intestate; have the executions amended to 
conform; search made for property unadministered; if 
none be found, a return made of nudla bona ; then, if the ad- 
ministrator were insolvent or beyond the jurisdiction, either 
file a bill alleging all these facts, or levy the executions 
upon the land, and depend upon condemning it by proving 
fraud, or by pleading and proving, in aid of the levy, all the 
facts which would be requisite to maintain a bill in equity. 
Certainly, the property of a deceased person cannot be sold 
under an execution which directs the seizure of the admin- 
istrator’s property. The judgment and execution must be 
de bunis testatgris, not de bonis propriis. 57 Ga., 159; Le- 
mon vs. Thaxton, 59 Ib., 706. 
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2. That the judgments are’ not void but amendable, has 
been many times decided, the last time in edd, trustee, vs. 
Davis, 59 Ga., 823. If the executions were correct, it is pos- 
sible that amending the judgments would go in support of 
the levies. and not work their defeat. /4., 351. But as the 
executions are wrong, and would, themselves, have to un- 
dergo amendment, the fall of the levies would ensue by the 
express terms of the statute. Code, §3495. 

3. But the obstacle to the plaintiff, which seems utterly 
insurmountable, is, that according to the actual facts of the 
case, as pleaded and proved, he is not without ample reme- 
dy against the administrator at law, and has no need to pur- 
sue assets of the estate which have been administered. On 
the question of assets, the administrator is concluded by the 
judgments, though the judgments have to be amended in 
order to reach them. 57 Ga., 136. The administrator is 
not insolvent, so that whether, in fact, he has or has not 
assets belonging to the estate, makes no difference. Under 
the facts in evidence, he must produce enough to pay these 
judgments, or else pay them out of his own means. His 
means are ample, and not beyond the creditor’sreach. And 
the administrator has taken measures to protect himself. 
He has procured a decree, on a bill which he brought years 
ago, to sell this very land in order to apply the proceeds to 
these judgments. He has thus attended to his own busi- 
ness in his own way, and there seems to be no reason why 
he or his representatives should not settle these judgments, 
or why the plaintiff should look elsewhere for their payment. 
If the decree which the administrator took for his protec- 
tion, against the heir, has become dormant, that is the result 
of his own forbearance, and is no concern of this plaintiff. 
Why should the latter resort to a court of equity, or invoke 
the equitable powers of a court of law? Heneeds nosuch 
assistance. Let him proceed in the regular path, and he 
will have his reward. Between this case and Redd, trustee, 
vs Davis, supra, there is a wide difference. In that case, the 
creditor had no available remedy other than sto pursue the 
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administered assets. Here, on the contrary, the remedy 
against the administrator is adequate and complete. It was 
ruled when this case was here before, that to follow assets 
in a court of law, the creditor must allege and prove the 
same substantial facts as would be required to entitle him to 
relief in equity ; and it wassaid in the body of the opinion, 
that he could not subject the land by levy without pleading 
the facts in aid of the levy. What facts? The same sub- 
stantial facts as would be required to entitle him to relief 
in equity. But what relief in equity does this creditor 
need, on the facts which he has now alleged and proved ? 
None, whatever. If he needs none, equity would grant him 
none, for it isa rule of that court to assist those, and those only, 
who need assistance. For two reasons, the plaintiff has not 
a good case at law against this land ; the first is, that the land 
was administered (so far as a delivery to the heir in kind, or 
final settlement, can amount to administration,) before the 
judgments were rendered; the second is, that the judg- 
ments and executions (the presumption being that the exe- 
cutions follow the judgments) are not de bonis testatoris. 
And for one absolutely controlling reason, the plaintiff has 
not a good case in equity against the land, and that is, he has 
a safe, speedy and certain remedy against the administrator, 
at law; a remedy which, being rightly prosecuted, will leave 
nothing for equity to do. 

In the opinion of this court, the superior court erred a 
second time in refusing a new trial to the claimant, the 
plaintiff in error. 

Judgment reversed. 


Mitter’vs. Wixson, tax receiver, e¢ al. 


[This case was argued at the last term and decision reserved.] 


In the absence of explicit language clearly expressing the will of the 
legislature to tax the bonds of the state, the general assembly will 
not be presumed to have passed upon so grave a question of public 
policy from the use of general words, especially when like words 
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have been employed in former acts, and the executive department 
has never construed them to embrace state bonds: therefore, the tax 
act of 1877, empowering and authorizing ‘‘the governor, with the 
assistance of the comptroller general, to assess and levy a tax upon 
the taxable property of the state,” cannot be legally construed to 
authorize a tax upon the bonds of the state. 


Tax. Laws. Before Judge Porrtz. Richmond County. 
At Chambers. June 28, 1877. 


Reported in the opinion. 
Frank H. Miturr, by R. H. Crark, for plaintiff in error. 


R. N. Ety, attorney general; Witt1am M. Rexzsz, for de- 
fendant. 


Jackson, Judge. 


This was a bill filed by the complainant against the col- 
lector of taxes and the receiver of tax returns of the county 
of Richmond, asking for an injunction to restrain the collec- 
tion of state and county taxes on the bonds of the state. 
The chancellor refused the injunction except as to the tax 
levied for school purposes, and the complainant excepted 
because the receiver and collector were not restrained from 
collecting all the taxes on the bonds of the state in his hands. 

The great question argued before us was the power of 
the state to tax her own obligations under the constitution 
of the United States, and the power of the general assem 
bly of the state to do so under her own constitution as well 
as that of the United States; and the case was held up from 
the last term, when it was argued, mainly for the purpose 
of a full investigation of that question. 

After fully considering the facts made by the bill and the 
law imposing taxes upon the people, under which alone, 
if at all, the return and collection of this tax, required 
by the instructions of the comptroller general, can be held 
legal, we have come to the conclusion that no such tax has 
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been imposed by the general assembly, and that, therefore, 
the question of its constitutional power to impose such a 
tax upon the state’s own obligations is not now necessarily 
before us, and need not be considered and determined in 
this opinion. 

When the general assembly shall have enacted a law un- 
doubtedly designed to tax the bonds of the state, and clearly 
expressing such design, it will be the duty of this court, 
upon a proper case made, to pass upon its authority to do 
so; until then it is the better and wiser course, we think, 
to leave the general assembly free to act, uninfluenced by 
any prejudgment of its action by the judicial department 
of the government. 

By the act of 1877, p. 121, the governor, with the assist- 
ance of the comptroller general, is authorized and empow- 
ered to assess and levy a tax upon the taxable property of 
the state, not to exceed four-tenths of one per cent.; and 
then follows a long list of specific taxes, but the bonds due 
by the state are nowhere mentioned in the aet. 

In the case of the City Council of Augusta vs. Dun- 
bar, 50 Ga., 387, this court held that the state ought not to 
be presumed to have granted to a municipal corporation, 
without plain words showing the grant, a power by taxation 
to depreciate the state securities, when to do so would be to 
“do what the state itself ought not to be presumed to have 
done in the absence of clear language so declaring.” 

The principle thus announced wnanimously in that case 
by this court, will control the judgment to be rendered now 
in this case. The bonds of the state are nowhere mentioned 
in the act. The words are “taxable property;” but the 
same words identically are used in former acts, certainly 
ever since 1874, and no attempt has been made by the ex- 
ecutive department of the government to construe those 
acts so using the same words, as embracing the bonds of the 
state; and the usage of the executive department may be 
invoked properly and legally to throw light upon words 

32 
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used in the statutes of the state. See 20th Ga., 644; 41 
Ga., 157. 

These cases show that the practice in the executive de- 
partment was used to construe the statute law. 

In other acts imposing taxes words as broad have been 
used by the general assembly, and yet the tax has not been 
construed to embrace the securities of the state. 

It is a grave question of public policy whether it should 
be done, conceding the power to do the thing to reside in 
the general assembly; and when done, it should be done 
with much deliberation and in unmistakable language, and 
when the legislative mind, whose peculiar province it is to 
determine such a question of public interest, affecting, it 
may be, the public credit, shall have indicated it to be the 
policy of the state to tax her own securities, her pledges to 
pay so much principal at the expiration of a certain time to 
the holders of those securities, with annual or semi-annual 
interest, in the shape of coupons thereon, it will be time 
enough for the courts to consider the act in the light of the 
constitutions of the country, state and federal. 

No point has been made upon the question of judicial 
interference with the collection of taxes under section 3668 
of the Code; and inasmuch as this case involves no ques- 
tion of fuct at all, but is one of pure law, this court will 
not itself, on its own mere motion, decline to exercise juris- 
diction. Indeed it might well be doubted whether under 
the constitution, either of 1868 or 1877, it could decline to 
pass upon a question of pure law. 

Inasmuch, therefore, as it is not clear that the legislature 
intended to tax the state bonds, from the language employed, 
the judgment is reversed, and the chancellor is directed to 
grant the prayer for injunction, as asked in the bill of com- 
plaint. 

Judgment reversed. 
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Gooprum vs. THE State or GrorGiA. 
[This case was argued at the last term and decision reserved.] 


. For aman, without some innocent reason or excuse, to put his arm 
around the neck of another’s wife, against her will, is an assault and 
battery. 

. When she has testified, in behalf of the state, to the outrage, her 
husband is not a competent witness to throw discredit on her evi- 
dence, by proving that she delayed complaining to him when the 
opportunity to complain existed. Her silence is within the reason 
and spirit of the rule that guards confidence between husband and 
wife, and protects their respective communications from disclosure 
by either. 

. Where, in the progress of a criminal trial, the court observes that a 
rule of public policy has been, or is being violated in practice, the 
judge may, of his own motion, call attention to it, and have the 
proper corrective applied. 

. The competency of the husband to prove any fact in the case other 
than the wife’s protracted silence, is not decided; there being, as to 
the other facts, no sufficient verification of the recitals touching the 
offer of evidence and the rulings of the court thereon. 


Criminal law. Husband and wife. Witness. Prae- 
tice in the Superior Court. New trial. Practice in the 
Supreme Court. Before Judge Porrtz. Madison Supe- 
rior Court. March Term, 1877. 


The motion for a new trial was based upon the following 
grounds: 

ist. Because the court erred in ruling out the evidence 
of W. P. Smith, the husband of prosecutrix, of ils own mo- 
tion, after he had been examined by defendant’s counsel 
and turned over to the state, such testimony having been 
admitted without objection. 

2d. Because the court erred in refusing to allow said 
Smith to testify as to whether, on the night of the offense, 
he did not meet prosecutrix and defendant at the bars out- 
side of the house. 

3d. Because the court erred in holding said Smith to be 
an incompetent witness in this case. 
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These grounds the presiding judge certified with this ex- 
planation: The witness Smith had been sworn and exam- 
ined without objection from the state. Before allowing the 
cross-examination to proceed, the court inquired upon what 
principle was this evidence admissible? Counsel for the 
state then objected to the competency of Smith as a witness. 
This objection the court sustained so far as it related to the 
facts already detailed by him. 

The only material part of his testimony thus excluded 
was as to the wife’s silence in reference to the assault. 
There is nothing outside of the recitals in the motion for 
new trial, either in the bill of exceptions or the record, to 
show it was proposed to prove any other fact by him. 

The motion was overruled and defendant excepted. 

The remaining facts, so far as material, will be found in 
the opinion. 


Gasriet Nasu; J. B. Estes; Wirr Boyp; Franx Har. 
ALson, for plaintiff in error. 


Srxazorn Reesz, solicitor general, for the state. 


Bieckcey, Judge. 


1. If to put the arm, though tenderly, about the neck of an- 
other man’s wife, against her will, is not an assault and bat- 
tery, what is it? Surely, the matrons of the land are not 
exposed to such an indignity at the pleasure of every liber- 
tine who, with no check from the law, may be rude and 
reckless enough to insult their virtue! If it be said that it 
is a bare trespass, and that redress may be had in a civil 
action for the tort, is there, in the whole law, an instance of 
trespass by wilfully touching the person of another, which 
is not, at the very least, an assault and battery, unless the 
trespasser is wanting in capacity to commit crime? To be 
a trespass, the touching must be unlawful, and if unlawful, 
it amounts, in legal contemplation, to violence. The defi- 
nition of an assault is, “an attempt to commit a violent in- 
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jury upon the person of another” ; and a battery is, “the 
unlawful beating of another.” Code, §§4357, 436%. To 
beat, in a legal sense, is not merely to whip, wound, or hurt, 
but includes any unlawful imposition of the hand or arm. 
(The slightest touching of another in anger is a battery.) To 
touch a virtuous wife in the way of illicit love isa far greater 
outrage than to touch her in anger, and equally a breach of 
the peace.» It is violence proceeding from lust, instead of 
violence proceeding from rage. It issues from the passion 
which, unrestrained, culminates in rape, instead of from the 
passion which culminates in homicide. Here, the act was 
done gravely and silently. No consent was asked or obtained ; 
no explanation preceded or followed. That the woman’s 
will did not concur is evident. She threw off the offending 
arm, and it was immediately replaced. If it were allowable 
to take a liberty of the sort once, here it was done twice. Her 
conduct was a warning not to proceed, and the warning was 
unheeded. The offensive act was repeated. The case bears 
no trace of jest or pleasantry. Both parties were apparently 
in profound earnest—the man in offering rudeness, and the 
woman in repeHing it. No key to his behavior is furnished 
by any tie of consanguinity or affinity between them. So 
far as appears, they were not of kin. Nor was the occasion 
one of great joy, such as the reunion of old friends long 
separated. There was nothing to excite rapture or provoke 
enthusiasm. Why should he embrace her? Why persist 
in caressing her? That his advances were amatory, lasciv- 
ious, there can be no doubt. He took the risk of not meet- 
ing with a responsive feeling in her, and must abide all the 
consequences of disappointment. 

2. She was the state’s witness, and testified to the outrage 
and the facts attending it. Her husband was not a compe- 
tent witness to prove, in behalf of the prisoner, that she 
delayed complaining. What transpired between her and 
her husband, (whether positively by way of communication, 
or negatively by way of silence,) in the privacy and confi- 
dence of the marriage relation, is sacred. Neither can be 
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heard to reveal the fact or the matter of a communication 
made by the other. For the same reason, the fact of the 
other’s silence ought to be, and, we think, is protected. A 
wife ought to feel, when alone with her husband, as free to 
be silent as to speak ; and as secure that her silence will not 
be disclosed, to her detriment or disadvantage, as that what 
she says will not be repeated. So, too, of a man when alone 
with his wife. The twain are one flesh; and when they 
are secluded from all the world besides, their speech and 
their silence should be alike under the seal of confidence, 
and as free and unrestrained as the most inviolable confi- 
dence can inspire. The fact that the wife did not complain 
to her husband in their private, confidential intercourse was 
known to him, if at all, by virtue of that very intercourse ; 
and all knowledge so acquired by husband or wife is inad- 
missible evidence in a court of justice, notwithstanding the 
enlarged rule as to the competency of witnesses established 
by the act of 1866. 40 @a., 150, 490. 

3. The exclusion of the ethan’ or wife, as to matters 
falling within conjugal confidence, is a rule of public policy. 
In this case, the court saw the rule undergoing violation. 
By some inadvertence, the solicitor failed to object, and the 
court, ex mero motu, interposed, and put an end to the vio- 
lation. This was no infraction of law. 10 G@a., 403; 11 
Tb., 92; 12 1b., 266, last paragraph. 

4. Whether or not the husband was competent to contra- 
dict the wife, as to what may have taken place when not 
only her husband but the defendant also was present, is a 
question on which we pass no opinion. After scrutinizing 
the motion for new trial and the bill-of exceptions, we hold 
that they furnish no sufficient verification of the recitals 
appearing in the grounds of the motion, respecting the offer 
of evidence and the rulings of the court thereon, save in 
the one point—that of the wife’s silence. 

Counsel cited Code, §§3797, 8854; 41 Ga., 484, 613 ; 29 
1b., 470; 1 Gri’f’s Ev., $8337, 362. 

Judgment affirmed. 





JANUARY TERM, 1878. 


Churchill rs. Costin e¢ al. 


CuurcaHiLy vs. Costin ef al. 


Where Churchill purchased a tract of land from Dean, and took bond 
for titles and paid part of the purchase money therefor, and then 
sold his interest to Costin & Curbally for fourteen hundred dollars, 
they paying $400.00 cash and he taking their notes for $1,000.00, 
and Costin & Corbally paid Dean the balance of the purchase money, 
and Churchill assigned the bond for titles to the wives of Costin & 
Corbally, and directed Dean to make titles to the wives, and Dean 
did so, Churchill witnessing the deed; and where suit was brought 
against Costin & Corbally by Churchill on the note, and parties gar- 
nished who owed Costin & Corbally enough to pay the note, and the 
garnishment was settled on the promise of Costin & Corbally to pay 
$500.00 to Churchill; and a bill was then, on their failure to pay, 
filed by Churchill to subject the land, so deeded by his direction to 
the wives, to the payment of the note. 

Heid, that Churchill is estopped by the foregoing facts from asserting 
any equitable right to subject the land to the payment of the note. 


Estoppel. Equity. Before Judge Hittyrer. Fulton 
Superior Court. October Term, 1877. 


Reported in the opinion. 
E. N. Broytes, for plaintiff in error. 
GartreL_t & Waicut, for defendants. 


Jackson, Judge. 


This was a bill filed by Churchill against Costin, Corbally, 
and Mrs. Costin and Mrs. Corbally, to subject certain land 
held by the two wives to the payment of a note for one 
thousand dollars. On the trial of the case the jury, under 
the charge of the court, found the land not subject to the 
debt, and a decree was entered accordingly. Churchill ex- 
cepted to the judgment of the superior court overruling a 
motion made by him for a new trial, and the refusal to 
grant the new trial on all the grounds therein alleged is the 
error assigned. 

In the view we take of the case, it is unnecessary to con- 
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sider all the alleged errors in the charge of the court, in- 
asmuch as the case must be controlled by the undisputed 
facts thereof and the law applicable thereto. 

These facts are in substance as follows: Churchill 
bought of Dean a tract of land at ‘$3,500.00. He paid 
$1,100.00 therefor, and gave his note for the balance, taking 
bond for titles. Being unable to pay, he sold his interest to 
Costin & Corbally, who were brothers-in-law, and related 
also to Churchill. They paid $2,000.00 to Dean in full for 
the balance of purchase money due him, and at the time of 
the payment to Dean they paid Churchill $400.00 cash, and 
gave him their note for $1,000.00. At the same time, 
Churchill assigned Dean’s bond for titles to Mrs. Costin and 
Mrs. Corbally, and directed Dean to make the title to the 
land to these ladies. This was done, and Churchill witnessed 
the deed. Upon this land there was a mill which Costin & 
Corbally were running, and Churchill was acting as their 
agent in managing the same. This mill was burned down, 
but it was insured for enough to pay the note of $1,000.00 
which Churchill held against Costin & Corbally. There 
was some evidence that one of the ladies held some separate 
estate of her own in Columbus, that it was sold, and possi- 
bly the money went into the purchase of this land. 

Churchill and Costin & Corbally seem to have fallen out 
about the payment of the note after the mill was consumed 
by fire, and he sued them and garnished the insurance 
company. Subsequently he dissolved or settled the garnish- 
ment proceeding on their promise to pay him $500.00, which 
was never done. He then attached the land as subject to 
this debt of one thousand dollars for purchase money, and 
filed this bill on the equity side of the court to aid the at- 
tachment. Both were tried together. There was some dis- 
pute as to the amount due on the note, partial failure of con 
sideration having been pleaded thereto in respect to a mill- 
dam which Churchill had erected on the land. The jury 
found for Churchill $1,000.00, the amount of the note, but 
found the land not subject to the debt under the facts; and 
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this finding being predicated upon the law as given in charge 
by the court, the whole question is, was this land subject to 
pay this debt under the foregoing facts ? 

We think that it was not subject. The complainant was 
estopped. He assigned the bond for titles to the wives of 
Costin and Corbally, and took the husbands’ note then and 
there for the one thousand dollars upon their paying him 
four hundred dollarscash. He directed Dean not only by this 
assignment of the bond, but verbally to make the deed to the 
wives. He took the note of Costin and Corbally, and looked 
not to this land, but to them, personally, to pay it. He sued 
them on it. He garnished the insurance company, and set- 
tled the garnishment on their (Costin & Corbally’s) promise 
to pay $500.00 of that money to him. He not only took no 
mortgage or other lien on the land, but directed the deed made 
to these women, and attested it asa witness. In other words, 
he allowed and consenteé to the gift of this land to their wives 
by their husbands, if it was a gift, and he credited the hus- 
bands for the money which was coming to him. So that he 
is estopped so far as the rights of these women are con- 
cerned, regarding them as mere volunteers. The proof is 
not clear upon that point. One of them, it seems from the 
evidence, had a separate estate in Columbus; it was sold 
and the proceeds, it would seein, though it does not appear 
certain, went into this land. However that may be, regard- 
ing them as donees for love and affection, the contract and 
conduct of Churchill debar him from interfering with a 
title in them which he directed to be made to them, which 
he attested as a witness, and with which he never would 
have tried to interfere, perhaps, but for the burning of the 
mill, and the consequent inability of his real debtors, the 
husbands, to pay the debt without greater sacrifices than 
they were willing to make. 

That they ought to pay him the jury found, and so we 
think ; but they found, too, that the property of the wives 
ought not to pay him, under the principles of law and equity 
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applicable to the facts; and so thought the presiding judge, 
and so we think. 
Judgment affirmed. 


Boprea et ua. vs. PERKERSON. 
[This case was argued at the last term and decision rezerved.] 


1. A writ of attachment is no authority to the sheriff for seizing or de- 
taining goods, other than the goods of the defendant. If, while the 
goods of a person not a party to the attachment, are in the hands of 
acommun carrier, the sheriff levy upon them, and he afterwards 
fail to surrender them to the owner on demand, he is liable to an 


action. 
. The claim laws, as a remedy for the true owner, are cumulative, not 


exclusive. 


Sheriff. Attachment. Levy and sale. Claim. Before 
Judge.Preertes. Fulton Superior Court. October Term, 
1876. 


Perkerson, as sheriff of Fulton county, levied an attach- 
ment in favor of Thompson & Pettibone against Valentine, 
on certain personalty in the possession of the Georgia Rail- 
road. Mrs. Bodega claimed title to the property, and de- 
manded, through her husband and counsel, possession thereof. 
Perkerson refused to deliver possession except on the filing 
of a formal claim. This course was subsequently pursued, 
and the property turned over to the claimant. Plaintiffs 
brought trover against Perkerson. He pleaded the general 
issue, and the above stated facts, alleging good faith, etc., 
in his conduct The jury found for the defendant. The 
plaintiff moved for a new trial upon the following, among 
other grounds, to-wit : 

1st. Because the court erred in omitting the words “ good 
intentions will not justify an illegal levy,” from the follow- 
ing written request by plaintiffs : 

“The sheriff is presumed to know the law and his duties 
under the law, and if he, in attempting to levy on the property 
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of the defendant in attachment, levies on the property of a 
third person, not in the possession of the defendant, he will 
be liable for the damage resulting from such levy, unless it 
is shown in the evidence that the property so levied on was 
in truth the property of the defendant in the attachment, 
and this isso, whatever the actual intention of thesheriff was 
in making the levy. Good intentions will not justify an 
illegal levy.” 

2d. Because the court erred after charging the jury as 
requested by plaintiff: that “if at the time of the levy of 
the attachment the defendant was in doubt as to the owner- 
ship of the property, at most he could be justified in seizing 
the property to hold only until, by reasonable diligence in 
making inquiry as to the true owner of the property, the de- 
fendant could ascertain whether the property was the prop- 
erty of defendant or not ; and if, after being informed that the 
property did not belong to defendant, but was in good faith 
claimed by plaintiff, the defendant still held on to the prop- 
erty, and refused to give it up except upon a claim being filed 
under the law, then such refusal would be wrongful, and ren- 
der defendant liable to plaintiffs in damages,” in adding this 
language, “ but the sheriff must in all cases, and especially 
in casee of attachment where the plaintiffs have an attachment 
bond for their indemnity, be allowed a reasonable discretion 
in holding the goods for a claim, or until he is otherwise sat- 
isfied that justice requires him to deliver the goods.” 

3d. Because the court erred in refusing to charge the 
jury as requested : 

“That the sheriff has no right to drive an innozent 
party to employ counsel, or file a claim, to get possession of 
his own property.” 

4th. Because the court erred after charging the jury as 
requested : “that the sheriff was not bound under the direc- 
tion of the plaintiff to levy on goods pointed out by the plain- 
tiff in attachment, unless the goods were in the possession of 
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the defendant in the attachment,” in- adding this language, 
“or there were other circumstances at the time which justi- 
fied a belief on his part that the goods were defendant’s.” | 

5th. Because the court erred, after charging the jury as 
requested, “ that after the plaintifi.gave the defendant notice 
that the property belonged to her which he had levied on, 
and after this notice the sheriff held on to the plaintiff's prop- 
erty, he is liable to her for damages,” in adding this lan- 
guage, “unless you believe that the sheriff in this acted in 
good faith, and took no more time and opportunity to satisfy 
himself than under the circumstances was reasonable.” 

The motion was overruled and plaintiffs excepted. 


Arnotp & Arnotp; E. N. Broyves, for plaintiffs in 
error. 


P. L. Mynarrt, for defendant. 


Brecktey, Judge. 


According to the decided weight of the evidence, the 
goods were the property of the plaintiff, and the possession 
of the same by the defendant in attachment was under and 
for the owner, and not in his own right. They were seized 
by the sheriff while in the hands of a common carrier, to 
whom the defendant in attachment had just delivered them 
for transportation from Atlanta to New York. While they 
were in the sheriff's custody under the levy, the title of the 
plaintiff was made known to the sheriff, and their surrender 
demanded. He would not yield to the demand, but retained 
the goods until a claim had been regularly interposed, and 
bond and security given, as provided for by the claim laws 
embodied in the Code. This action was brought after the 
demand and refusal now referred to. 

1. The attachment was authority to the officer to seize the 
property of the defendant, but none, whatever, to seize the 
property of third persons. 57 G@a., 596. 
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If, owing to the peculiar circumstances, the sheriff was 
justifiable in treating these goods as the property of that 
defendant until informed of the true title, (and we hardly 
think that he was) he was bound, at his peril, to recognize 
and yield to the true title when it was brought to his notice. 
Not having done so, he was guilty of a conversion, and a 
cause of action against him then became complete, if it was 
not so before. Between the risk of liability to the owner 
by holding on, and the risk of liability to the plaintiff in 
attachment by letting go, the sheriff's position may have 
been exceedingly embarrassing and uncomfortable; but 
such risks are incident to his office, and they must needs be 
incurred by whomsoever considers the office sufficiently 
profitable or desirable to induce its acceptance. In numer- 
ous instances the sheriff is charged as if he knew both law 
and fact with absolute certainty, and not to know either is 
simply his misfortune. j 

2. The claim laws give to owners a cumulative remedy. 
They do not abrogate or supersede remedies which existed 
before. 9 Ga., 23. Indeed, properly speaking, they afford 
no remedy at all for damages, beyond the mitigation which 
results from regaining possession of the property. 58 Ga., 
195. The surrender of property after conversion goes in 
mitigation of damages, but does not defeat the action. 7 
Zb., 528. The motion for new trial presents several points 
on the measure of damages, all of which may be readily 
solved by consulting the Code. 

Cited in the argument: 56 Ga., 426; 12 /b., 613; 13 
Tb., 392; Addison on Torts, 787; Drake on Attach., §§195, 
et seg ; Code, §§3269, 3283 ; 34 Ga., 311; 29 7b., 710; Drake 
on A., $8194, 1940; 32 Ga., 512; 56 /b., 634; 30 Zb., 241; 
13 Jb., 389; 3 Camp., 47; Crocker on Sh’ff’s, 382; Code, 
§3322. 

Judgment reversed. 
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Austin & Extis, agents, vs. Cox et al. 







. It is not a principal cause of challenge to a juror that the plaintiff 
has had against the juror a suit like the one about to be tried, and 
involving like issues, it not appearing that the suit is still pending. 
At most, it is only cause of challenge to the favor. 

2. That the note given for the price of a commercial fertilizer declared 
that ‘‘ this fertilizer is sold under the inspection and analysis of Dr. 
A. Means, inspector at Savannah, and the Department of Agricul- 
ture at Atlanta,” will not preclude the maker, when sued upon the 
same, from setting up a warranty of quality, express or implied, and 
urging a total failure of consideration in that the article was not a 
fertilizer, had no fertilizing properties, and was wholly worthless. 

. The verdict is supported by evidence, and is not contrary to law. 















Jurors. Sales. Warranty. Estoppel. New trial. Be- 
fore Judge Bucnanan. Fayette Superior Court. Novem- 
ber Term, 1877. 







Austin & Ellis, as agents of the Cumberland Bone Com- 
pany, brought complaint against Cox and Palmer on the 
following note : 






“ Aprit 3d, 1876. 

“On or before the first day of November next, we prom- 
ise to pay to the order of Austin & Ellis, agents for the 
Cumberland Bone Company, the sum of one hundred and 
fifty-one 80-100 dollars, in payment for Cumberland Super- 
phosphate, received by Kelly, Bishop & Co. It is also 
agreed and understood that we shall have the option of pay- 
ing this note in good and merchantable cotton, well ginned 
and packed, of the grade of middling, delivered at Brooks’ 
station, at 15 ets. per lb., at any time before the maturity of 
this note, atid this option shall not be in force after that 
date. And, in case legal measures are taken to collect the 
same, we promise to pay all costs and expenses, including 
ten per cent. interest from maturity, for value received. 
All rights given by the homestead and exemption laws of 
this state are waived. This fertilizer is sold under the in- 
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spection and analysis of Dr. A. Means, inspector at Savan- 
nah, and the Department of Agriculture at Atlanta. 


$151.80 “W. J. ry Cox, [L. §.] 
(Signed) mark. 
“H. B. Parmer. [L. S.]” 

The defendants pleaded the general issue, failure of con- 
sideration, that the fertilizer was worthless, not merchant- 
able, ete. The plaintiffs moved to strike the plea of failure 
of consideration upon the ground that defendants were 
estopped from such defense by the terms of the written 
contract. The motion was overruled. 

The jury found for the defendants. The plaintiffs moved 
for a new trial because the court refused to strike the names 
of certain jurors from the list, (reported in the opinion); 
because of the refusal to strike the plea of failure of con- 
sideration, and to give such doctrine of estoppel in charge 
to the jury, and because the verdict was contrary to law 
and evidence. 

The motion was overruled and plaintiffs excepted. 


Martin & Mitts; J. S. Boynton, for plaintiffs in error. 


Speer & Srewart; R. F. Dorsey, by Z. D. Harrison, 
for defendants. 


Buireckiey, Judge. 


1. A pending suit between the plaintiffs and a juror, in- 
volving like issues as the one about to be tried, would work 
disqualification; but a past suit would not. At all events, 
the latter would not be a principal cause of challenge; it 
might be cause of challenge to the favor, but no more. 

From the language used both in the bill of exceptions 
and in the motion for new trial, we infer that it did not ap- 
pear to the court below that the suits between the plaintiffs 
and the jurors were still pending. We quote first from the 
bill of exceptions: “ Before proceeding to strike the jury, 
plaintiffs’ counsel moved to strike the names of Alexander 
Dunn and Larkin Harrison, two jurors on the special jury 
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list furnished to the counsel, for cause, upon the ground that 
plaintiffs had like suits pending against each of said jurors 
before the present term of the court, in which the same 
issues were involved as in the case on trial.” Next we quote 
from the motion for new trial: “Because the court re- 
fuse to allow plaintiffs’ counsel to strike the names of Alex- 
ander Dunn and Larkin Harrison, whose names were on the 
special jury list, for cause, upon the ground that plaintiffs 
had like suits pending against each of said jurors before the 
present term of the court, in which the same issues were in- 
volved as in the above case.” We can see no indication that 
the suits against the jurors were still in existence at the 
time the jurors were challenged; the “plaintiffs had like 
suits pending against each of said jurors defore the present 
term of the court, in which the same issues were involved.” 

2. The note sued on declared that “this fertilizer is sold 
under the inspection and analysis of Dr. A. Means, inspec- 
tor at Savannah, and the Department of Agriculture at At- 
lanta.” It is contended that this cuts off any defense de- 
pending upon warranty of quality, express or implied, and 
that a total failure of consideration, in that the article was 
not a fertilizer, had no fertilizing properties, and was wholly 
worthless, cannot be set up. It is quite improbable that 
the parties to the note intended the language above quo- 
ted to have any such effect as this position ascribes to it. 
There is certainly no express stipulation that the purchaser 
of the fertilizer would rely solely on the inspection and 
analysis referred to ; and a stipulation to that effect is not 
a necessary implication. The language seems to be a mere 
affirmation of a fact, with no indication that the one fact 
is intended to render all other facts immaterial. Suppose 
it were true that the article had been inspected and ana- 
lized by the aggregate scientific skill of the universe, and 
that, nevertheless, it was not a fertilizer, had no fertilizing 
property, and was wholly worthless, would the inspection 
and analysis make the article “ merchantable, and reasona- 
bly suited to the use intended?’ The inspection and analy- 
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sis might be a part of the means, and perhaps the chief part, 
of proving the very defects alleged. The note does not state 
what result was arrived at when the inspection and analysis 
took place. The meaning most probably was, simply, that 
the sellers of the fertilizer represented in the contract of sale 
that the article had undergone inspection and analysis by 
Dr. Means, and by the Department of Agriculture, and that 
it had thus been ascertained to be genuine, fit for use in- 
tended, ete. 

We can see no reason for treating all questions as to its 
quality closed. 

3. The evidence in the record is sufficient to warrant the 
verdict, and no conflict with the law is apparent. 

Cited for plaintiff in error: 3d Black. Com., 363; 7 Ga., 
139; 32 Jb, 581; 24 Jb. 265; 40 7b., 150; 38 7b. 216; 25 
Ib., 494; 36 Lb., 652; Benj. on Sales, 491; /d., 461; Jd., 
462; /b., 479; Zb., 480; 2 East, 314; Chitty on Contracts, 
(6 ed.), 482-3; 6 Taunton, 446; 7b., 484; Code, $2651; 36 
Ga., 190 ; 13 £b., 502 ; Chitty on Contracts, 5; 13 Ga., 505; 
9 Lb., 54; 532; 54 7b., 490-1; Code, §3753. 

Judgment affirmed. 


Orme vs. Kine e¢ al. 


[This case was argued at the last term and decision reserved. ] 


. An affidavit under section 4072 of the Code, to eject intruders, 
should be sufficiently certain in the description of the land to enable 
the sheriff to identify the premises. The want of such certainty is 
cause for setting aside the judgment, after trial on counter-affidavit, 
and after verdict and judgment in favor of the plaintiff. 

. Judgment was properly set aside on motion, where the only descrip- 
tion was: ‘‘ the following tract or parcel of land, to-wit, fifty acres 
of what is known as Elliott’s Bluff, a survey of land situate on the 
south side of Crooked river, in Camden county, Georgia.” 


Landlord and tenant. Intruders. Judgment. Plead- 
ings. Before Judge Harris. Camden Superior Court. 


April Term, 1877. 
33 
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Joun C. Niewors; 8. W. Hiren, by Z. D. Harrison, for 
plaintiff in error. 


GoopyEar & Harris, for defendant. 
Burckiey, Judge. 


1. An affidavit to eject an intruder is the foundation of a 
legal proceeding, and, for that reason, cannot be amended, 
its amendment not being expressly provided for by law. 
Code, §3504. When the pleadings are so defective that no 
legal judgment can be rendered, the judgment will be ar- 
rested or set aside. /6., $3589. One of the chief requisites 
in pleading, where specific property is to be directly acted 
upon by the judgment, is certainty of description—such 
certainty as will render it possible for the officer whose duty 
it may be to enforce the judgment, to distinguish the props 
erty to which the judgment applies from property to which 
it does not apply. Otherwise, how can he know when he 
is acting within his authority, and when he is exceeding it ? 
We do not mean that identification must be practicable from 
merely reading the papers and looking at the property, but 
that some descriptive fact or facts must be specified, which 
will guide the officer in making inquiry, and serve as a mark 
of connection between the process and the property. Thus, 
a lot in the county of Quitman, and village of Georgetown, 
known as the Oatis place, would be sufficient (59 Ga., 711), 
for though the sheriff might not know the Oatis place, it is 
probable that one or more other persons would, and thus 
there would be a possibility that the sheriff might inform 
himself. But were the descriptive terms simply, a lot in 
the county of Quitman, and village of Georgetown, identifi- 
cation would be utterly impossible, without assuming that 
the whole village embraced but one lot—an assumption that 
would be unwarranted. 

2. The terms of description in the present case are these : 
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“ The following tract or parcel of land, to-wit: fifty acres 
of what is known as Elliott’s Bluff, a survey of land situ- 
ate on the south side of Crooked river, in Camden county, 
Georgia.” It is plainly implied that the bluff consists of 
more than fifty acres, and if it does, what particular fifty 
acres could the officer fix upon as covered by his process? 
The survey is on the south side of the river, but what sur- 
vey? Who made it? When or for whom was it made? 
There is nothing to identify the survey but the fifty acres, 
and nothing to identify the fifty acres but the survey. The 
side of the river cannot be depended upon as a guide for 
separating these fifty acres from the rest of the bluff, be- 
cause it may be fairly presumed (the contrary not being 
stated) that the whole bluff is on the same side of the river. 
A river may run between two bluffs, but is not likely to di- 
vide one bluff into two parts. The description seeme to us, 
as it did to the court below, altogether too vague. 

Cited by counsel : Code, $4072 ; Her. on Executions, 293, 
§192 ; 4 McL., 329; 1 Swan, 373; 10 Ind., 146; 20 Ga., 
398 ; 35 Zb., 173. 

Judgment affirmed. 


Mrrcnety vs. Worn, guardian, ef al. 


1. The widow of a deceased citizen of another state is entitled to dower 
in lands situated within this state, of which her husband died seized. 

2. Waiver of dower does not result from the acceptance and retention 
of a gift of personalty, made by the husband to the wife in contem- 
plation of death, and declared in writing to be for her individual 
use and benefit, as part provision for her, and as part of her interest 
in his estate, nothing being said or written in relation to dower, or 
to waiving the same, or to taking personalty in lieu thereof. 

3. A widow having elected, under section 1771 of the Code, to take an 
amount in money, absolutely, in lieu of dower, and having com- 
menced the prescribed legal proceeding to carry out her election, 
and the heirs at law having met her with a denial of her right to 
dower, raising the question by amending a bill in equity, already 
pending, touching her right to a year’s support, etc., and she having 
answered, and (using her answer as a cross-bill) having called upon 
them to account in relation to advancements received in the life-time 
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of the intestate, so that the bill and its amendments, together with 
the cross-bill, now involve dower, year’s support, advancements, and 
the title to certain realty conveyed by her to her husband before the 
marriage, an injunction granted by the chancellor, on the bill as 
amended, restraining her from further prosecuting at law her claim 
for money in lieu of dower, will not be interfered with by the su- 
preme court, notwithstanding her right to dower, or to money in lieu 
of it, is in a high degree probable. The widow, as appears from the 
record, not being without the means of comfortable support, and 
equity having taken possession of the controversy between her and 
the heirs, so as to consolidate all its branches into one suit, an ad- 
justment of the whole by one trial will apparently be for the best 
interest of all concerned. 


Equity. Injunction. Dower. Waiver. Before Judge 
Unperwoop. Floyd County. At Chambers. February 
2d, 1878. 


The children of Mitchell filed their bill against his widow 
and administrator, making, in brief, this case: 

Mitchell died in October, 1876, domiciled in the state of 
Florida, leaving real estate there worth $8,000.00, and per- 
sonal property and notes to the amount of $4,000.00 and 
real estate in Floyd county, Ga., worth $14,000.00 person- 
alty to amount of $320.00 and debts of doubtful solvency 
from $4,000.00 to $5,000.00. The estate owed no debt in 
Florida, but about $4,000.00 had been presented in Georgia. 

For some time previous to his death he had been in feeble 
health—threatened with paralysis, and seemed conscious of 
his liability to die at any moment. A few weeks before he 
died he called his wife into his room and told her he was 
feeling badly or strangely, and might die before morning. 
Called for writing material, which was given him, and he 
was left alone. A short while after he re-called his wife, 
and in the presence of her little daughter, Carrie William- 
son, by a former husband, offered her the following ‘notes, 
stating, “If I should die, you are provided for,” hand- 
ing the notes to Carrie, with directions to put them in her 
mother’s trunk: One note on B. F. Whitner, of Orange 
county, Fla., for $1,250.00, indorsed in writing as follows: 
“] do hereby give this note unto my dear wife, C. A. Mitch- 
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ell, for her individual and separate use and benefit, and di- 
rect that payment be made to her, and the mortgage on 
which it is founded. 
“Witness my hand and seal. 
“D. R. Mirenett. [Seal.]” 


“ September 26, 1876. 

Also one note on Brantley for $3,500.00, indorsed as fol- 
lows: “I have and do hereby give the above note unto my 
dear wife, C. A. Mitchell, for her individual use and benefit, 
as part provision for her. 

“ Witness my hand and seal. 

“D. R. Mrrcnett. [Seal.]” 

“September 26, 1876. 

Also one note on J. N. Whitner for $1,200.00, indorsed 
as follows: “I have given the above note to my dear wife, 
Mrs. C. A. Mitchell, for her individual use and benefit, as 
part of her interest in my estate. 

“D. R. Mironett. [Seal.]” 

“September 26, 1876. 

Said notes have since been in the possession of Mrs. 
Mitchell, who, shortly after her husband’s death, moved 
back to Floyd county, Ga., the former home of herself and 
husband, where she now lives. 

Soon after she returned she applied to the ordinary for 
year’s support out of the estate. Commissioners allowed 
her $2,000.00, which was objected to and reduced by the 
ordinary to $1,500.00 The objectors, who were the com- 
plainants, appealed from this allowance to the superior 
court, where the case is now pending. But the ordinary had 
required the administrator to advance to the widow a sufii- 
cient amount for necessaries pending the appeal. 

The objections to the year’s support were that the widow 
was not entitled here, her husband having been domiciled 
in Florida; the amount was excessive; she had received 
from the estate $80.00, her expenses in moving back from 
Florida, $101.85 property bought at sale, $200.00 in an order 
by the administrator on a store for provisions, and $250.00 
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assumed by the administrator for her, besides interest which 
she had received on the Whitner and Brantley notes afore- 
said—$444.00 ; in all more than ought to be allowed for 
year’s support. 

It is also alleged that the B. F. Whitner note “ was in- 
tended by the intestate as provision in lieu of year’s support.” 
And that the notes of J. N. Whitner and Brantley “ were 
handed to the said C. A. Mitchell to be accounted for by 
her in the distribution of the estate, as shown by the cir- 
cumstances of their delivery and the indorsements thereon.” 
And that these notes and the money received by her afore- 
said will more than cover any and all interest she may have 
in the estate. 

Discovery is prayed from Mrs. Mitchell as to all the mat- 
ters in the bill, particularly as to what property of the estate 
she brought with her from Florida? what she has received 
from the administrator since? what she has received on said 
notes, ete.? and from the administrator, Forsyth, what 
amounts he has paid Mrs. M., etc. ? 

The prayer is to settle Mrs. Mitchell’s right as to year’s 
support, and fix the amount thereof; to enjoin the payment 
of anything towards year’s support, and the prosecution at 
law of the claim for year’s support; and to enjoin the col- 
lection of any more ou the Whitner and Brantley notes; 
and that said notes be surrendered to the estate, or accepted 
by the widow in lieu of all claims upon or interest in the 
estate ; and for general relief. 

Mrs. Mitchell, by answer, set up the following facts: 

Admits that the intestate gave her the three notes on the 
Whitners and Brantley, and attaches copies with the in- 
dorsements. The facts and circumstances under which the 
notes were given her are not correctly stated by the com- 
plainants ; though she does not deem it material to detail the 
same further than to say, the notes, with the indorsements 
thereon, were handed her by the intestate, he saying: “ Here 
are some notes I have indorsed to you—you may need them.” 
She was herself, at the time, unwell and in bed, and re- 
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quested her husband to hand them to her daughter to put 
away. And he did then hand themrto her daughter, Carrie, 
and told her to put them in her mother’s trunk, which she 
did. They have been in her possession ever since. 

A short time before the gift of the notes to her, the in- 
testate had advanced the bulk of his estate to his children, 
the complainants—about $10,000.00 to each—and had then 
asserted that it was all he intended to give them. Defend- 
ant prays an account as to such advancements, and that she 
may be made equal to them before any further distribution 
is had, ete. : 

The laws of Florida allowed her a year’s support, to be 
assessed by commissioners appointed by the probate court, 
to be paid before all debts of the estate, and over and above 
her share as heir or distributee. 

Upon the foregoing bill and answer the court granted an 
injunction against the proceedings at law to assess the year’s 
support, and the payment of anything else upon the same 
until the final hearing; but refused to enjoin the collection 
of the Whitner and Brantley notes. 

The complainants amended their bill, the main object of 
which seems to be to perfect or quiet the title to a piece of 
property belonging to the estate known as the Williamson . 
farm, which the intestate had obtained from his wife before 
his marriage to her, in exchange for property in Rome. 
Certain defects in the title are complained of, and the prayer 
is that they be cured, or the trade rescinded. 

The amendment also alleges that the defendant has applied 
to the superior court of said county for the assignment to 
her of money in lieu of dower in the lands of the intestate 
in said county, and that commissioners have been appointed 
for that purpose; that she “has received in solvent notes 
and cash, just before and since the death of her husband, 
and for which she is liable to account in the distribution of 
said estate, an amount sufficient to cover such year’s support 
as may be allowed her, and also such sum as may be allowed 
her as dower, or in lieu of dower, being the several sums 
and notes referred to as described in the original bill.” 
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It is also “distinctly charged,” that the B. F. Whitner 
note “was, under all the circumstances attending its trans- 
fer, given and intended to be in lieu of any claim she might 
have for year’s support.” [Not dower. ] 

Mrs. Mitchell answered this amendment, agreeing to the 
relief prayed for as to the Williamson farm, to-wit: that the 
title be perfected, or that the trade be rescinded. 

As to the dower, she admits that she has applied for the 
assessment of money in lieu of dower; that the commis- 
sioners appointed for the purpose had made their assessment 
and retured the same to that term of the court, awarding 
her $477.69 in lieu of dower in the Williamson farm, and 
$2,142.17 in lieu of dower in the other lands of the estate in 
said county. 

In answer to the allegation that the Whitner and Brantley 
notes, or any part of them, were given her in lieu of dower 
and year’s support, she refers to her answer to the original 
bill, wherein is set forth how and when said notes were 
given her, and for what purpose, ete. 

The complainants, at the hearing of the application for 
injunction against dower, again amended, alleging “ dis- 
tinctly” that the Brantley note and the J. M. Whitner 
note were given by the intestate to his wife “in considera- 
tion of, and for her entire interest as widow and heir at law 
in his entire estate, both real and personal, both as to dower 
and distributive share of personalty.”. The other Whitner 
note was given in lieu of year’s support. That the intestate 
“so held, regarded and understood” the assignment of the 
notes first above mentioned, “as being in full consideration 
of the entire future interest of her, the said C. A. Mitchell, 
in his entire estate above alleged.” 

That Mrs. Mitchell is prosecuting her claim for dower, 
and seeking to have the return of the commissioners who 
have assessed the same, made the judgment of the court. 

They prayed that she be enjoined from so doing. 

Mrs. Mitchell immediately answered this amendment, 
stating that she knew of no fact or circumstance upon 
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which the complainants could base their allegation that the 
notes specified were given her in consideration of and for 
her entire interest in the estate, both as to dower and dis- 
tributive share, ete. 

The answer of the administrator is not material to the 
questions here involved. 

Upon the bill thus amended, the application was for an 
injunction against the further prosecution by Mrs. Mitchell, 
of her claim for money in lieu of dower, or the payment 
of any part thereof by the administrator. 

The injunction was granted as prayed for, and Mrs. Mitch- 
ell excepted. 


Wrieut & Freatruerston; D. 8S. Printopr, for plaintiff in 
error. 


AexanpeR & Wricat, for defendants. 


Biecktey, Judge. 


1, Lands in this state are subject to dower, whether the 
owner was a citizen or not, at the time of his death. 2 
Seribner on Dower, 24; Code, $1763. 

2. The subject of waiving or barring dower is dealt with 
in the Code, section 1764. We can see no trace of waiver 
or bar in the acceptance and retention of a gift of person- 
alty, made by the husband to the wife, in contemplation of 
death, and declared in writing to be for her individual use 
and benefit, as part provision for her, and as part of her in- 
terest in his estate, nothing being said or written in rela- 
tion to dower, or to waiving the same, or to taking person- 
alty in lieu thereof. The intention of substituting some- 
thing in place of dower must be manifested. The intention 
must be plain. In this ease, it is left to the most uncertain 
conjecture. 

2. On the special facts apparent in the record, there was 
no abuse of discretion in granting the injunction, though 
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the right to dower, or to money in lieu of it, is in a high 
degree probable, indeed, almost certain. It is better that the 
various matters of dispute between the parties should be 
adjusted in one suit. The present wants of the widow are 


provided for. 
Cited in the argument: Code, §1764; 7 Ga., 20, 27, 29. 


Judgment affirmed. 


Laramorg, executor, vs. McKivzim, guardian, et al. 


1. Where an executor has so administered as to render himself person- 
ally liable to creditors of the testator, his debt to them is a fiduciary 
debt and unaffected by a discharge granted to him in bankruptcy. 

. Such a debt having been found against the executor by an award of 
arbitrators on the reference of a cause pending in court, and the 
award having been excepted to before the adjudication of bank- 
ruptcy, and the exceptions having been withdrawn and the award 
made a judgment of the court while the proceedings in bankruptcy 
were pending, the judgment may, after discharge granted or before, 
be enforced by execution, both against property acquired subse- 
quently to the adjudication, and against property set apart by the 
assignee as exempt. 

. The proof in bankruptcy of a fiduciary debt, and the receipt of a 
dividend thereon out of the bankrupt’s estate, constitute no obstacle 
to the collection of the balance, though the dividend was, by consent 
of all the creditors, larger than the debt was entitled to in the regu- 
lar course of bankruptcy administration. 

. Where a pending cause is referred to arbitration, it is competent to 
provide, by order in term, for making the award the judgment of the 
court at chambers; and in the absence of the full record, it may be 
presumed that the requisite order was taken. 


Administrators and executors. Bankrupt. Arbitrament 
and award. Judgment. Presumptions. Before D. H. 
Ports, Esq., Judge pro hac vice. Lee Superior Court. No- 
vember Term, 1877. 


The question made in this case arose upon an affidavit of 
illegality to, and a bill filed to enjoin an execution in favor 
of McKinzie, guardian, against Laramore, executor. On 
demurrer the court dismissed both the illegality and the bill. 
To this, Laramore, executor, excepted. 
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The issues of law made and decided, sufficiently appear 
from the head-notes and the opinion. 


R. F. Lyon; Frep. H. West, for plaintiff in error. 


W. A. Hawkins; Coox & Hottis, for defendants. 


Bieck.ey, Judge. 


1. An executor is a trustee for creditors. If, by mal- 
administration, he renders himself personally liable to them, 
the debt he incurs is fiduciary, and is unaffected by a dis- 
charge granted to him in bankruptcy. Rev. Stat. U. S., 
85117, p. 993. 

2. In this case, there was an award against the executor, 
finding him chargeable with such a debt. He excepted to 
the award, and while the exceptions were pending in court, 
he was ‘adjudicated a bankrupt. After the adjudication, 
and before the proceedings in bankruptcy terminated, he 
withdrew the exceptions, and suffered the award to be made 
a judgment of the court. He failed to set up the bank- 
ruptey, by plea or otherwise, as a reason why the state court 
should not take final action on the award. If he could 
have prevented the judgment from being rendered, he took 
no step in that direction. Indeed, he seems to have with- 
drawn the exceptions previously filed, for the very purpose 
of allowing the award to become a judgment of the court 
against him. With opportunity to plead the bankruptcy 
puis darien continuance, and his failure to use it, he ought 
to be treated as having waived any defense which the bank- 
ruptey might have affordea. There can scarcely be a doubt 
that bankruptcy as a defense may be waived ; and no rea- 
son occurs to us why forbearing to present it at the proper 
time, and in proper manner, should not be deemed a waiver. 
The judgment was duly and properly rendered by a court 
of competent jurisdiction, and it established the existence 
of a fiduciary debt. From such a debt there was, and could 
be, no discharge under the provisions of the bankrupt law. 
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Execution founded on the judgment could proceed just as if 
no adjudication had taken place; except only that it could 
not be used to obstruct or interfere with full and regular 
administration of the assets by the court of bankruptcy, its 
officers or agents. Acquisitions of the bankrupt subsequent 
to the adjudication, would clearly be exposed to levy and 
sale under the execution. So, too, we think, would be the 
property set apart by the assignee as exempt. Such prop- 
erty is not appropriated in any manner by the bankrupt law, 
but is held by the debtor after bankruptcy just as he held 
it before. There is no administration of it otherwise than 
by leaving it with the bankrupt to do with it as he pleases. 
It is his, absolutely, and judgments rendered against him 
after the adjudication, will bind it, just as they bind ordi- 
nary property, real and personal, by the general law. In 
Georgia, a judgment has a lien from its date upon all the 
property of the defendant. Code, §3580. And the wife 
and children of a bankrupt acquire no interest in his prop- 
erty by the bankruptcy, or any of the proceedings connected 
therewith. 56 G@a., 559. 

3. A fiduciary debt is upon a footing of its own. Proof 
of it in bankruptcy, and the reception of a dividend upon 
it will be no hindrance to a collection of the balance—such 
part as may remain unpaid. The bankrupt act expressly 
entitles it to share in the dividends arising from an admin- 
istration of the assets, and at the same time puts it beyond 
the reach of the bankrupt’s discharge. It is urged that the 
dividend realized in the present case was larger than the 
debt was entitled to, and that the excess was a concession 
made by the other creditors, and was beneficial to the fidu- 
ciary creditor; that, hence, the latter received a consider- 
ation for not actively resisting the bankrupt’s discharge, and 
ought now to be estopped. But the debt being fiduciary, 
there was no reason for any active resistance to the discharge. 
Whether discharge was granted or refused, was a matter of 
perfect indifference to one whose claim would not be af- 
fected by it. Besides, it was beneficial to the bankrupt to 
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have a large dividend paid on the debt, at the cost of the 
general creditors. It left so much the less for him to pay 
afterwards. The general creditors by whose consent, and 
at whose sacrifice, the increased amount was paid, are not 
complaining, and the bankrupt will not be heard to com- 
plain for them. 

4. The order making the award the judgment of the 
court, was passed at chambers. In holding that the judg- 
ment was duly and properly rendered by a court of compe- 
tent jurisdiction, we assume that the full record of the suit 
in which the award was made would show, if present, that 
some regular order was taken in term, providing for mak- 
ing the award the judgment of the court at chambers. It 
was competent so to provide, (Code, §249); and unless we 
could see from the record that the provision was omitted, 
the presumption should be, as against the party whose duty 
it is to produce the entire record, that it was not omitted. 

Judgment affirmed. 


Oatis vs. Harrison et «1., executors. 


A discharge in bankruptcy will not render a witness competent who 
would otherwise be incompetent on account of the opposite party 
to the contract being dead. Under the Code (section 3854) a party 
to the contract or cause of action in issue or on trial, may be incom- 
petent, though not a party to the action nor interested in the result. 


Bankrupt. Witness. Before Judge Crawrorp. Quit- 
man Superior Court. November Term, 1877. 


Reported in the opinion. 
B. 8. Worrw1i; Joun T. Crarke, for plaintiff in error. 


A. Hoop; J. H. Gurrry; Gurerry & Son; B. P. Ho tts, 
for defendants. 
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Henry J. Oatis is sole complainant, and the executors of 
James Harrison are the sole defendants. The object of the 
bill is to enjoin the executors from collecting out of the 
property of the complainant a certain judgment, which 
judgment is founded on a partnership debt, one member of 
the partnership being the complainant, and another member 
of it being the witness, William J. Oatis. The partnership 
assets have been exhausted, and all the members of the part- 
nership have been discharged in bankruptcy. The judg- 
ment, however, has been rendered since the discharge, and 
is not against William J. Oatis, (the witness,) he not having 
been served, but is against Henry J. Oatis, the complainant, 
he having failed to plead his discharge as a defense to the 
action. The equity of the bill rests chiefly upon an alleged 
contract between the testator, James Harrison, of the one 
part, and the complainant and his witness of the other part, 
by which the testator agreed to release the complainant and 
the witness from all liability upon the debt, or to protect 
them against it, on certain terms, which terms, it is alleged, 
were complied with. The witness was offered by the com- 
plainant to prove the making of this contract, and its per- 
formance, and was rejected on the ground that the testator, 
the other party to the contract, was dead. So far as ap- 
pears, the proposed evidence consisted wholly of stipula- 
tions and transactions had with the deceased in his lifetime ; 
and they all took place after the discharge in bankruptcy, 
and to all of them the complainant and the witness were 
joint (not joint and several) parties. It does not appear but 
that the joint means of both were used in complying with 
the terms of settlement. Under these circumstances, the 
witness, it would seem, ought to have been made a party to 
the bill as one of the joint parties to the joint contract 
which the bill sought to enforce. At al! events, he and the 
complainant were so connected, that neither of them could 
be a witness against the executors to establish the contract, 
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or to prove compliance with it. It took both of them to 
constitute the party of the one part. There was no several 
contract, and therefore no several party on their side. In 
this respect, at least, the case differs from that in 45 Ga., 
147. The deceased was the sole contracting party on the 
other side, and his mouth is closed. It would put his ex- 
ecutors on unequal terms in this controversy, to allow either 
the complainant or his associate in the joint cuntract to tes- 
tify in favor of the yocnt interest, though the whole fruits 
of that interest may inure to the complainant alone. 

Cited for complainant: Code, §3854; 36 Ga., 520; 38 
Ib., 105; 387 7b, 118; 45 7b. 147; 49 7d. 120; 54 Jd, 
451; 55 7d., 98. 

Cited for defendant: 37 Ga., 118; 50 7d., 203. 

Judgment affirmed. 


Spencer e¢ al. vs. Smiru, governor. 


When, at the term at which the trial was had, a motion was made for 
a new trial, the brief of evidence agreed upon by counsel and filed, 
and a rule nisi granted by the court, it was error to dismiss the mo- 
tion at the hearing because the brief of evidence was not approved 
by the court. The granting of the rule nisi at the proper term was 
a presumptive approval, within the meaning of the rule of practice. 
Such implied approval was enough to enable the court to entertain 
the motion, and have the agreed brief amended if it was found de- 
fective or incorrect. 


New trial. Practice in the Superior Court. Before 
Judge Harris. Camden Superior Court. April Term, 
1877. 


Report unnecessary. 


GoopyrEar & Harris; Jonn C. Nicuots, for plaintiffs in 
error. 


S. W. Hrreu, solicitor general, by Z. D. Harrison, for 
defendant. 
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Biecktey, Judge. 


Without a brief of evidence which is satisfactory to the 
court, a rule nzs¢ for a new trial should not be granted. The 
granting of a rule nzsi at the proper time for such a pro- 
ceeding, is, therefore, a presumptive approval of the brief, 
if any has been agreed upo. by counsel and filed. 41 Ga., 
577. Such implied approval will serve to enable the court 
to entertain the motion and have the agreed brief amended, 
should it be ascertained to be defective or incorrect. 
Doubtless, the 49th rule of practice contemplates in the 
main actual revision’and express approval, and it is only by 
asort of equitable expansion of the rule that any other 
sort can be made to suffice. But presumptive or implied 
approval has been recognized, and pronounced sufficient ; 
and there is, I think, no decision to the contrary. The 
cases (such as that of Woolbright vs. Collins, this term), 
which hold that express approval is required to prepare the 
brief to come up to this court as a part of the record, un- 
der section 4253 of the Code, are not in point on the ques- 
tion now before us. Formerly, a brief, though revised and 
expressly approved, was not considered a part of the record. 
To reach this court, it had to be embodied in the bill of ex- 
ceptions, or annexed to it asan exhibit. The clerk’s certifi- 
cate would not authenticate it; the authentication had to be 
by the judge. This method of bringing it here may still 
be used ; and when used, any presumptive or implied ap- 
proval that would suffice in the court below will be equally 
effective here. Buta cumulative method of bringing up 
the brief to this court was established by the act of 1870, 
which now forms section 4253 of the Code. The section 
reads thus: “The brief of evidence, on motion for new 
trial, tiled and approved according to law, is hereby declared 
to be a part of the record of the case to which it applies, 
and need not, except by reference thereto, be embodied in 
the bill of exceptions.” To raise the brief from matter an 
pais, which was its former rank, to matter of record, not 
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only filing is necessary, but approval also. What sort of 
approval was in the mind of the legislature? That sort, 
doubtless, which is appropriate to the creation of a record ; 
and nothing but express approval is appropriate, for if it 
takes approval to make a record, the approval itself ought 
to appear of record or be directly certified, so that it may 
be seen with due certainty that the creative act has taken 
place. Implied or presumptive approval will serve to give 
mental sanction to the contents of the brief, but not to con- 
stitute the brief a part of the record. So long as the court 
below has possession of the case, mental sanction is enough ; 
and whatever indicates such sanction, as the granting of a 
rule més in proper time and manner, will suffice. Indeed, 
these same things will serve after that court has sent the 
case hither, if the evidence comes up duly authenticated by 
the judge in, or annexed to, the bill of exceptions. But to 
raise the brief to the rank of record, and fit it to appear in 
the transcript, and there only, approval must be, not indi- 
rect, implied or presumptive, but direct and express. 
Whether the distinction taken between the two classes of 
cases be sound or unsound, we hope itis at least intelligible. 
The court erred in dismissing the motion. 
Judgment reversed. 


Smira vs. Swear et al. 


When the fi. fa. correctly describes the judgment as one recovered by 
B. T. Harrington & Co., there is no material variance from the judg- 
ment in a subsequent clause which requires the money, when col- 
lected, to be paid to B. T. Harrington. The omissivn of ‘‘ & Co.” 
is plainly a clerical error, and does not affect the sheriff's authority 
to seize and sell the defendant’s property. 


Executions. Evidence. Before Judge Harris. Ware 
Superior Court. September Term, 1877. 


Joel Smith filed his bill against Fanny Sweat and the 
former sheriff of Ware county, to reform a sheriff's deed 
34 
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conveying to him certain land. Upon the trial, he offered 
in evidence the execution under which the sale was made. 
It was objected to on account of the variance stated in the 
head-note. The fi. fa. was excluded, and complainant ex- 
cepted. The trial resulted in a verdict for the defendants. 
Error is assigned upon the above ground of exception. 


Ira E. Surrn; G. J. Horton; M. L. Mersuon ; Geo. B. 
Wuu14Ms, for plaintiff in error. 


J. ©. Nicnors, by Z. D. Harrison, for defendants. 


Buecktry, Judge. 


That part of the fi. fa. which conferred on the sheriff 
authority to seize and sell was perfect. The slight error in 
the subsequent direction in respect to disposing of the pro- 
ceeds of sule was of no consequence. It was plainly a cler- 
ical omission, and whether supplied or not by amendment, 
would make little or no difference. Certainly it did not af- 
fect the sheriff's authority to seize and sell the defendant’s 
property ; and that was the only material matter in passing 
upon the validity of a sale made under the ji. fa. 

Cited for plaintiff in error: Code, §§2628, 3496, 3507 ; 
11 Ga., 294; 37 b., 251; 56 7d., 543. 

Judgment reversed. 


Jounston ef al. vs. TALLEY et al. 


Bank bills that ceased to circulate as currency prior to June Ist, 
1865, came under the limitation act of 1869. That the bank sur- 
rendered its charter in 1877, and its assets were then put, by a 
court of equity, in the hands of a receiver, did not disengage the 
bills from the operation of said act. In distributing the assets be- 
tween creditors and stockholders, the stockholders can insist on ex- 
cluding the creditors as to all demands against the corporation which 
were barred by the statute of limitations prior to the surrender of 


the charter. 
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Statute of limitations. Bank-bills. Corporations. ‘Stock- 
holders. Before Judge Tompxins. Chatham Superior 
Court. October Term, 1878. 


Johnston and others, stockholders in the Marine Bank of 
Georgia, filed their bill against Champion, the president, and 
others, the directors, setting up, in substance, that the bank 
had surrendered its charter to the state on the 29th of Jan- 
uary, 1877, which surrender was duly accepted, February 
20th, 1877; that at the time of the surrender the officers 
were in possession of undisposed of assets; that the bank 
had openly and notoriously ceased trading and banking be- 
fore January Ist, 1865, and then its bills had ceased to cir- 
culate as money; that it had issued no more bills and had 
confined itself to realizing its assets, and redeeming its bills ; 
that during the intermediate time between its suspension 
of business and the surrender of its charter, it had sus- 
tained its corporate existence, and filled the necessary offices 
in it for the purpose of realizing and liquidating. Prayer 
that a receiver might be appointed for the remaining assets of 
the bank, that they might be divided according to law, and 
that all outstanding bills should be decreed to be barred. 

The officers of the bank answered, substantially admit- 
ting the case made by the bill, asking protection, and sub- 
mitting to the decree of the court. 

Subsequently claims were filed by McLean and Talley, 
setting up bills of the bank in their hands, and asking that 
they should be paid out of the assets. This demand had 
been anticipated by the allegation that all bills were barred 
by the statute of limitations. — 

Upon the trial of the issue made between the stockhold- 
ers and the claimants,, which was submitted to the court 
without a jury, the evidence sustained substantially the 
facts set up by the bill, but the court held that the assets 
were a trust to which the statute of limitations did not ap- 
ply, and decreed payment of the bills, to which the com- 
plainants and defendants all excepted. 
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Cuartes N. West, for plaintiffs in error. 
R. E. Lester, for defendants. 


Buecktey, Judge. 


As to the bare question of the application of the limita- 
tion act of 1869, to bank-bills which ceased to circulate as 
currency prior to June Ist, 1865, this case is controlled by 
that in 49 Ga., 419. Holders of the stagnant bills should 
have brought suit upon them by the first of January, 1870. 
The bank did not surrender its charter until 1877, so that 
the ordinary period allowed by the Code, §2917, for insti- 
tuting actions on promissory notes, bills of exchange or 
other simple contracts in writing, had run out whilst the 
bank could have been sued, even after the time fixed by the 
act of 1869 expired. Thus there was a double bar. The 
remaining question is, whether the bar can be urged by the 
stockholders of the defunct institution in a contest with 
creditors over the assets. “ Upon the dissolution of a cor- 
poration, for any cause, all uf the property and assets of 
every description belonging to the corporation shall consti- 
tute a fund—first, for the payment of its debts, and then 
for equal distribution among its members. To this end the 
superior court of the county where such corporation was 
located, shall have power to appoint a receiver, under proper 
restrictions, properly to administer such assets under its di- 
rection.” Code, $1688. The fund is first for the payment 
of debts, but the debts referred to are such as the corpora- 
tion might be coerced to pay, were it still in existence. Its 
defenses to claims survived the corporate dissolution, just 
as the claims survived. The right of urging the defenses 
would pass to whomsoever would take the assets as the re- 
sult of defending successfully, to creditors in competing 
among themselves, and to stockholders in competing with 
creditors. This seems to us to be the reason of the matter ; 
and the reason of it is the law of it, there being no other 
authority on the subject that we are aware of. 
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Cited for plaintiff in error: 49 Ga., 421; 30 7b., 770; 
2 Otto, 156; acts of 1869, p. 1384; Code, §2922; 15 Ves. 
R., 496; 7 Mete. R., 352; 2 Ves. & B. R., 275; Ang. Lim., 
233; 30 Ga. 774; 7 Ib., 159. 

Judgment reversed. 


Compton et al. vs. K1tuEen. 


A grant of ‘‘ reverted land,” issued in 1845 by the governor to two per- 
sons, one of whom was then surveyor general, and the other a sec- 
retary of the executive department, is not void by reason of disa- 
bility in the grantees to take title by grant whilst they were in office. 
The grant had its validity from the signature of the governor and 
the attachment of the great seal. The signature of the governor’s 
secretary was not material. 


Grants. Officers. Before Judge Kippoo. Terrell Supe- 
rior Court. November Term, 1877. 


Reported in the opinion. 


J.G. Parks; D. A. Vason; L. C. Horie; J. H. Guerry, 


for plaintiffs in error. 
Samus. D. Irvin, for defendant. 
Biecktey, Judge. 


The grant in question was issued in 1845. At that time 
there was no statute, general or special, which declared any 
public officer excluded from the broad system of granting 
reverted lands which then prevailed. Officers concerned in 
administering the system, as well as all other citizens of the 
state, were competent to take title by grant, on complying 
with the terms prescribed. If frauds were practiced, there 
were means of detecting them, and each case depended 
on its own facts. The state was not bound by a fraudulent 
grant, but there was no presumption of fraud resting solely 
on the official relations of the grantee, and his concern as a 
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public officer in administering the law on which the validity 
of grants depended. The functions of the surveyor general 
were important, but they were connected chiefly with the 
plat, and scarcely at all, in a direct way, with the grant. He 
made out the plat from data of record and on. file in his 
office, and certified to its correctness; but that was of no 
force until the grant fee was paid into the treasury, and a 
grant bearing the governor’s signature, and authenticated 
under the great seal of the state, was added to the plat. The 
grant itself was not prepared by the surveyor general, nor 
was it signed by him, nor did he have anything to do with 
attaching the great seal. It was ruled by this court in an 
early case (14 Ga., 252), that grants had their validity from the 
signature of the governor and the attachment of the great 
seal, and that signing by the governor’s secretary was not 
material. Both grantees in the present case were competent 
to take title from the state by grant; and it was error to 
treat the grant as void for no reason except the official rela- 
tions which the grantees bore to the state, and the public 
duties which consequently devolved upon them in issuing 
this particular grant, and others of like kind. 

Cited for plaintiffs in error: 17 Ga., 548; Code, §2361 ; 
Cobb’s Dig., 706; Code, §§3753, 2751. 

Cited for defendant in error: Cobb’s Dig., 706, 1027, 
1032; Code of 1861, $110; 21 Ga., 48; Story on Agency, 
$211, and notes; 11 Mich., 225; 3 N. H., 144. 

Judgment reversed. 


Van Leonarp, trustee, for use, vs. Tar Eacie anp Paoenrx 
Manvracrurine Company. 


1. Where divers lots of land, described by numbers, are levied upon 
and claimed, and a single issue, embracing the whole property, is 
made up and tried, isthe issue fully covered and disposed of by a 
verdict which finds certain numbers subject to the execution, but 
fails to find certain other numbers either subject or not subject ? 
Quaere. 
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2. Where, on such a verdict, the plaintiff in fi. fa. enters up judgment 
against the claimant for costs, and that the execution proceed against 
the lots found subject, making no objection to the verdict, no mo- 
tion to set it aside, and no motion for a new trial, and where no judg- 
ment is rendered dismissing the levy as to the other lots or declaring 
them not subject, the only judgment being that entered by the plain- 
tiff in his own favor, he is to be deemed to have accepted and 
adopted the verdict, the same being requisite to uphold the judgment 
which he has signed thereon; which judgment, if not already en- 
forced, may be ‘enforced at his pleasure. He cannot maintain a 
writ of error to correct alleged errors of the court in admitting evi- 
dence, in charging the jury, and in refusing to charge as requested, 
there_being no judgment to reverse except that in his own favor. 


Verdict. Claim. Judgments. Practice in the Supreme 
Court. January Term, 1878. 


Report unnecessary. 


R. J. Mosrs; Bianprorp & Garrarp, for plaintiff in er- 
ror. 


Prasopy & Brannon; James Jonnson, for defendant. 


Biecktey, Judge. 


1. The finding of the jury, in so far as it was express, was 
wholly in the plaintiffs favor. The levy embraced many 
city lots, all described by their proper numbers, and the plain- 
tiff and the claimant were at issue as to whether they were 
subject or not subject. The issue was as comprehensive as the 
levy—the parties having made up a single issue involving 
the whole property. The verdict of the jury was silent as to 
some of the numbers, and in the plaintiff's favor as to the 
rest. Possibly, a correct construction of such a verdict 
would be, that so much of the issue as was not found for 
the plaintiff was, by implication, found against him. That 
such was the intention of the jury is in a high degree prob- 
able. Still, there is room for doubt whether the verdict 
covered the whole issue; and if it did not, it would seem 
that the cause is yet pending as to the part not covered. In 
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strictly correct practice, the verdict ought not to have been 
received; and perhaps it would not have been, if either 
party had objected. There are decided cases tending to show 
that in so far as it was silent, there was no finding for or 
against either party. 8 Ga., 201; 17 /b., 361. 

2. The plaintiff made no objection to the verdict, no mo- 
tion to set it aside, and no motion for a new trial. On the 
contrary, he accepted the verdict, and adopted it as availa- 
ble for his purpose. Upon it, he entered up a judgment 
against the claimant for costs, and that the execution pro- 
ceed against the lots found subject. There has been no 
judgment rendered dismissing the levy as to the other lots, 
or declaring them not subject. Thus, the only judgment in 
the case, is the one entered up by the plaintiff in his own 
favor; and to uphold that judgment the verdict is requisite. 
It may be that he has already taken the fruits of the judg- 
ment. If he has not, there appears to be no obstacle to his 
doing so, whenever he shall think proper to enforce it. 
With no judgment to reverse except that voluntarily en- 
tered by himself in his own favor, the plaintiff now brings 
his writ of error, the object of which is to correct alleged 
errors of the court in admitting evidence, in charging the 
jury, and in refusing to charge as requested, on the trial. 
Perhaps, if he had made a motion for a new trial, and that 
had been overruled, his signing judgment on the verdict 
would not have precluded him from maintaining a writ of 
error; for then he would have had something to reverse be- 
sides a judgment in his own favor. But as it is, he has ac- 
quiesced in the verdict, and appropriated it, so to speak, to 
his use. He is not in a situation to prosecute a writ of er- 
ror; and the motion to dismiss the writ must prevail. 

Writ of error dismissed. 


Srarr vs. Maver & Company. 


1. Where all the partners are in a situation that would authorize their 
individual creditors to sue out attachments against them respect- 
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ively, a creditor of the firm may procure an attachment against the 
partnership, and have the same levied upon the partnership effects. 

. Declaration in attachment is amendable. Misjoinder of defendants 
may thus be corrected, where the declaration includes a defendant 
against whom the attachment did not issue. 

. Generally, the rejection of parol evidence going to show the terms 
of a written contract, is correct. In order for the rejection of any 
evidence contained in answers offered by the plaintiff to be ground 
for new trial in behalf of the defendant, it ought to appear affirma- 
tively that the rejection was not on the motion of the defendant 
himself. Even the improper rejection of evidence is not ground for 
new trial where the verdict is clearly right, and where the excluded 
evidence, if admitted, could not have varied the result. " 

3. After a document has been produced under a swhbpena duces tecum, 
the sufficiency of the swhpewna as a means of compelling production 
is not a material question in the case, 


Attachment. Partnership. Amendment. Evidence. 
Practice in the Supreme Court. New trial. Production of 
papers. Before Judge Crisp. Lee Superior Court. No- 
vember Term, 1877. 


Alfriend, as attorney at law for Mayer & Co., made the 
following affidavit for attachment: that “to the best of his 
knowledge and belief, Starr & Cowart, said firm composed 
of Addison Starr and T. E. J. Cowart, and H. Rosenstein, are 
indebted to S. Mayer & Co., in the sum of $200.00, be- 
sides $ interest. That said Addison Starr, one of the 
above firm, resides out of the state of Georgia, and that 
T. E. J. Cowart is about to remove beyond the limits of the 
county of Lee.” Sworn to, ete. Attachment issued and 
was levied upon certain personalty as the property of Starr 
& Cowart. Declaration was filed against Rosenstein as 
drawer, and Starr & Cowart as acceptors, of a draft for 
$235.00, dated December 10th, 1874, and accepted for 
$200.00. Starr pleaded no partnership and non est factum. 

When the case came on for trial, counsel for Starr moved 
to dismiss the attachment proceedings upon the following 
grounds: ist. Because there was no sufficient declaration 
filed at the firstterm. 2d. Because the attachment was ille- 
gal, it being against Starr & Cowart, as partners, on a part- 
nership debt. 3d. Because it was levied upon certain per- 
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sonalty as the property of the firm. 4th. Because the 
declaration was against Rosenstein as drawer and Starr & 
Cowart as acceptors, in the same action. 

The plaintiffs, by amendment, dismissed as to Rosenstein. 
The motion was then overruled. 

Cowart was examined by interrogatories in behalf of the 
plaintiff, and testified, amongst other things, that his au- 
thority for signing the firm name was the written contract 
between him and Starr, and that it was in possession of the 
latter ; that the negotiable notes and similar papers, made 
and taken up by him for Starr & Cowart, were executed 

*by him in Starr’s absence, but with his knowledge and con- 
sent; that his authority was the written contract above re- 
ferred to. On obfection this evidence was excluded, but it 
nowhere appears whether the objection came from the 
plaintiffs or the defendant. 

Objection was made by the defendant to the sufficiency 
of a subpena duces tecum, requiring the production of cer- 
tain documentary evidence. The objection was overruled 
and the documents produced. 

The contract between Starr and Cowart, a letter from the 
former, and the other evidence introduced, fully sustained 
the plaintiff's case, and so the jury found. Starr moved for 
a new trial because of the refusal to dismiss the attachment, 
the allowance of the amendment, the admission of the above 
testimony, and the overruling the objection to the subpana 
duces tecum. 

A new trial was refused, and the defendant excepted. 


R. F. Lyon; W. A. Hawkrs; Frep. H. West, for plain- 


tiff in error. 


Atrrienp & Armstrone ; D. H. Pops, by brief, for de- 
fendants. 


Buecktey, Judge. 


A partnership is subject to attachment at the instance of 
its creditors, where each and every member of the firm is 
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in a situation that would expose him to the like process for 
his individual debts, at the instance of his individual cred- 
itors. Of course, if the attachment has properly issued 
against the partnership, it can be levied upon the partner- 
ship effects. 47 Ga.,587; 19 7b., 84. The case falls un- 
der section 3264 of the Code. When the debtor is a part- 
nership, the debtor is ‘n a situation to be attached whenever 
all the members composing the firm are in that situation. 
Section 3276 of the Code provides for a different case. It 
gives the remedy to a creditor of the partnership, against 
the individual property of a single member of the firm, who 
may be in a situation authorizing attachment to issue. 

2. Declaration in attachment is amendable as in other 
cases at common law. Code, §3316. Misjoinder of de- 
fendants is amendable. J0., §3485. The declaration em- 
braced a person as defendant against whom the attachment 
did not issue. It was proper to strike him out whenever 
the defect was discovered. 

3. We need not rule definitely on the competency of the 
parol evidence which was rejected. It seems to fall within 
the general rule, that parol evidence is not admissible to 
show the terms of a written contract. But the evidence 
excluded was contained in answers offered by the plaintiffs 
below, and the complaint that it was ruled out comes from 
the defendant. Perhaps the defendant objected, and the 
action of the court may have been induced by that objec- 
tion. It does not appear who interposed objection ; and 
that the defendant did not, ought to appear affirmatively, in 
order for him to avail himself of the matter as a ground for 
new trial. Further, it may be observed, that the verdict is 
clearly right, and that the excluded evidence, had it been 
admitted, could not rightfully have varied the result. 

4. The sufficiency of the snbpana duces tecum is evi- 
dently not a practical question in the case, for the witness 
produced the document under it. That was enough for 
the subpena to accomplish, whether it was good or bad. It 
brought up the paper. 

Judgment affirmed. 
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Tue Groxeta Rartroap vs. Hart. 


. The son of a stockholder is incompetent as a juror in a case to which 
the corporation is a party. The ground of his disqualification is 
near relationship to a person having an interest in the suit. The 
disqualification being unknown to the adverse party and his counsel 
until after the trial, is cause for new trial. 

. Whether, at a given location, dwelling houses for employees are 
necessary buildings to a railroad company, is a question of fact, not 
of law. The uncertainty of a deed as to what precise part or parts 
of a large tract might be appropriated as sites for buildings, may be 
aided by actual appropriation and long enjoyment. 

. Lessor seeking to enter upon his lessee by action, must show that 
the term has expired, either by its own limitation, or by operation 


of law. 


Ejectment. Jurors. Deeds. Evidence. Lease. Be- 
fore Judge Bartierr. Greene Superior Court. March 
Term, 1877. 


On August 17, 1875, Hart brought ejectment against the 
Georgia Railroad for three lots of land at Union Point, ad- 
joining its right of way. Both parties claimed under Mor- 
ton—the railroad by deed made on March 28, 1838, convey- 
ing right of way the width of one hundred feet, on each 
side, from the center of the road-bed. This instrument con- 
tained the provision that the railroad should have the right, 
in fee simple, to all lands necessary for the use of the road 
on which to erect workshops, warehouses, or other buildings, 
with the requisite yard enclosures. Plaintiff claimed under 
chain of title from Morton, commencing with deed to Phin- 
izy, executed on December 5, 1840. This line of title re- 
cognized the right of the railroad under its prior deed ; 
therefore, the sole question was whether the land sued for, 
used as the evidence showed, was covered by such convey- 
ance. 

The defendant pleaded the general issue, possession under 
color of title for seven years, and prescription for twenty 


years. 
The evidence showed that the houses on the lots sued for 
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were erected by the railroad at some time between the years 
1844 and 1554, for the use of its employees. The lots were 
not a part of its right of way, but joined it. The houses 
had been used for the purpose indicated almost constantly 
since their erection. Other testimony was introduced not 
material here. 

The jury fuund for the defendant. The plaintiff moved 
for a new trial on the following grounds, to-wit : 

1. Because the court erred in charging, that unless the 
jury believed that the lease or contract under which the de- 
fendant claimed title, was made for a specific time, and that 
time had expired, plaintiff could not maintain this action. 

2. Because the court erred in charging, that the deed to 
the railroad authorized it to take land outside of the right 
of way, for buildings necessary for the road; that if the 
jury believed that defendant took possession under said 
deed, and that such buildings as were put on the premises 
were necessary for the road, and that it was necessary to 
take the land for them, then they should find for the defend- 
ant. 

3. Because of the newly discovered fact that one of the 
jury who tried the case was the son of the stockholder in 
defendant. 

The last ground was supported by proper affidavits. 

The motion was sustained and a new trial ordered, to 
which defendant excepted. 


J. A. Brtturs; Leonarp Puinizy, by E. A. Anater, for 
plaintiff in error. 


Joun C. Reep; W. W. Lumpxny, by brief, for defendant. 


Biecktey, Judge. 


1. The son of a stockholder in a private corporation is an 
incompetent juror, where the corporation is a party. This 
is the true law (see 5 Bac. Abr., 353, 354), though, in South 
Carolina, a stockholder himself has been held competent 
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after verdict. 12 Rich. Law, 134,368. See the better view 
in 1 Foster, 438. The ground of disqualifieation was un- 
known until after trial, and was consequently cause for a 
new trial. 28 Ga., 439; 47 70., 538. 

2. The question of necessary buildings, at the given loca- 
tion, was one of fact, not of law. The uncertainty of de- 
scription in the writing was aided by the actual appropria- 
tion of the premises to the use specified, and long enjoy- 
ment after appropriation. 

3. It was incumbent upon the plaintiff in ejectment, if 
he claimed as lessor of the defendant, to show that the term 
had expired, either by its own limitation, or by operation of 
law. The charge of the court on the subject was substan- 
tially correct. There was no error in granting a new trial. 

Judgment affirmed. 


Srermer, Surru Bros. & Knecut vs. Toe Centra Rariroap. 


1. On exceptions taken and entered pendente lite, there can be no adjudi- 
cation in the supreme court while the case is pending below. 

2. Service of garnishment on a domestic corporation whose president 
resides in this state, must be upon the president, and cannot be 
effected upon a subordinate officer or agent though the president be 
temporarily absent. 

. Where the return of service shows upon its face that the president 
was not served, and does not show that he was a non-resident, the 
plaintiff is not entitled to judgment against the corporation for fail- 
ing to answer the garnishment. 

. Writ of error to this court at the instance of plaintiff in garnish- 
ment, is premature while the case is pending below on a traverse of 
the garnishee’s answer. 

. Were the writ of error retained, the judgment which the plaintiff 
complains of would be affirmed; but the writ being premature, it is 
dismissed as the more correct practice in such cases. 


Practice in the Supreme Court. Garnishments. Corpo- 
rations. Service. Before Judge Cuisuotm. City Court 
of Savannah. November Term, 1877. 


Plaintiffs in judgment against Barbee had garnishment 
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served on the Central railroad. The deputy sheriff made the 
following return: “Sheriffs Office, Savannah, May 16th, 
1877. By virtue of within, I have this day, at half-past 
12 o’clock p. m., served asummons of garnishment, directed 
to the Central Railroad and Banking Company of Georgia, 
by serving the same upon T. M. Cunningham, cashier of 
the said corporation, and at twenty minutes past one o’clock 
Pp. M., another one upon E. McIntire, bookkeeper of said 
corporation, the said officers being the highest officers of 
said corporation, the president and superintendent not 
being present, and said officers acting as president, and ful- 
filling the duties of president.” 

The garnishee was in default at the July term, at which 
it was required to answer, and so continued until the day 
before the adjournment of the succeeding November term. 
Three days before such adjournment, the garnishee traversed 
the return of service. The court held the return sufficient 
for certain purposes, immaterial here. To this ruling, the 
garnishee filed exception pendente lite. 

Prior to the traverse, and subsequent thereto, plaintiffs 
moved for judgment as against a garnishee in default. In 
response to the last motion, the garnishee proposed then 
to file an answer denying indebtedness, without showing 
any cause for his previous default. This the court permit- 
ted, and overruled the motion for judgment. To all of 
which plaintiffs excepted. 

Error was assigned by both the plaintiffs and the garni- 
shee. 


R. R. Ricnarps, for plaintiffs in error, cited Code, $§3356, 
3304; 45th Ga., 489. 


Jackson, Lawron & Basincer, by J. R. Saussy, for de- 
fendant, cited 45th Ga., 486; 32d 7b., 115; 50th 7d, 575; 
48th /é., 439; 58th /d., 175; Code, $3310, 4933. 


Buiecktey, Judge. 


1. The cause is still pending in the superior court, and 
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therefore, the exceptions entered pendente lite are not now 
in order for consideration. Code, §4250. 

2. Garnishment upon a domestic corporation is to be 
served upon the president. 45 Ga., 486. The temporary 
absence of the president will not warrant service on a sub- 
ordinate officer or agent. Wait till he returns, just as you 
would if a private individual were absent. 

3. Failure of the corporation to answer will not entitle 
the plaintiff to take judgment, where the return of service 
shows the presidedt was not served, and does not show that 
he was a non-resident of the county. 

4. But this writ of error is premature. The case is still 
pending below on a traverse by the plaintiff to the answer 
of the garnishee. Code, $4250; 35 @a., 104. 

5. Were the writ of error retained, the judgment com- 
plained of would be affirmed; but for the sake of correct 
practice, the writ of error ought to be dismissed, and so it 


is ordered. 
Writ of error dismissed. 


Sanpers vs. Mitier. 


. Answer to garnishment (not in attachment only, but in all cases,) is 
in time if made on the first day of the second term of the superior 
court after service of the summons. 

. Argumentative, vague and desultory averments, presenting no di- 
rect issue on the truth of the answer, are insufficient as a traverse. 
They should be stricken on motion. 

. Excluding evidence which could not possibly change the result if 

admitted, is not cause for reversing the judgment. 
If the plaintiff fails to support his traverse by enough evidence to 
make a prima facie case, the court may withdraw the issue from the 
jury, and pass an order sustaining the answer and discharging the 
garnishee. It is in the nature of a non-suit. 


Garnishment. Evidence. New trial. Practice in the 
Superior Court. Before Judge Bartierr. Greene Supe- 
rior Court. September Adjourned Term, 1877. 


Garnishment issued on a judgment in favor of Sanders 








JANUARY TERM, 1878. 


Sanders ve. Miller. 




































vs. Sanders, and was served on Miller on August 26, 1876. 
The next term of Greene superior court was held on Sep- 
tember 11th, following, and was adjourned to November 
20th. On March 12, 1877, at the succeeding term, the gar- 
nishee answered, denying indebtedness. This answer plain- 
tiff traversed, setting forth that an indebtedness must 
have existed on account of the defendant’s having been in 
the constant employment of the garnishee for a long time, 
both before and after the garnishment, that he was an able- 
bodied man, and that therefore it “was almost impossible to 
conclude or come to the belief” that such indebtedness did 
not exist. 

This portion of the traverse was, on demurrer, ordered 
stricken. 

The plaintiff further alleged that there was an indebted- 
ness, and claimed a judgment against the garnishee because 
his answer was too late. Judgment was refused, and the 
remaining issue was submitted to a jury. 

Miller, the garnishee, was the only witness sworn. He 
testified, in brief, as follows: Sanders, the defendant, has 
been living with him, upon his plantation or farm, for the 
last five or six years. Plaintiffs counsel then asked the age 
of Sanders, and whether he was not a strong, able-bodied 
man? On objection made, these questions were excluded. 
- The witness denied all indebtedness, ete. 

The court, on motion, awarded a non-suit, and discharged 
the garnishee. 

The plaintiff moved to set aside this order because the 
court refused to allow judgment notwithstanding the an- 
swer of the garnishee and the time when made; because 
the court sustained the demurrer to a portion of the traverse, 
as above indicated; because of the exclusion of the testi- 
mony of the garnishee as to age and ability to work of de- 
fendant; and because of error in the non-suit. 

The motion was overruled, and the plaintiff excepted. 


Anprew J. Sxannon, by brief, for plaintiff in error. 
35 
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H. T. & H. G. Lewis, for defendant. 






Buecktey, Judge. 






1. The answer of the garnishee was made on the first day of 
the second term after service of the summons. Taking the 
provisions of the Code altogether, we think the answer was 
in time. It was clearly so, if the garnishment had issued on 
attachment. Code, §3304. There is no express require- 
ment that the answer shall be earlier in other cases, at the 
hazard of immediate judgment. See §3536. 

2. The traverse of the answer which the court ordered 
stricken on motion, was argumentative, vague, and desul- 
tory. It presented no direct issue on the truth of the an- 
swer. It rambled about, and was almost as vagrant as the 
wind. We cannot doubt but that it was properly stricken. 

3. Let it be admitted that the evidence rejected was ad- 
missible, still, with it in, the result must have been the 
same as it was. A new trial to bring it before another jury 
would be idle. 

4. The court did not err in withdrawing the issue from 
the jury, and in passing an order sustaining the answer and 
discharging the garnishee, the evidence being insufficient to 
make a prima facie case in opposition to the answer. Code, 
§3759. The action of the court was in the nature of a non 
suit. 

Judgment affirmed. 






















Woop vs. Tur Commissioners oF GREENE County. 









On money borrowed without authority of law, whether by the ordinary, 
the county commissioners, or the county treasurer, no commissions 
can be retained by the county treasurer out of the county funds; 
but retaining commissions out of such borrowed money affects the 
lenders, and not the county, as the county, in the absence of a stat- 
ute to authorize borrowing, is not bound for any borrowed money 
which is not applied to its use. If the treasurer has used county 
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funds proper, either to compensate himself for handling money ille- 
gally borrowed, or to repay the lenders beyond the sums actually 
expended for the benefit of the county, he is liable for any deficit 
thus occasioned. 


County matters. Contracts. Before Judge Barruert. 
Greene Superior Court. September Adjourned Term, 1877. 


The county commissioners issued execution against Wood 
as county treasurer, for $1,066.24, besides interest, alleged to 
have been illegally retained by him out of the county funds 
as commissions, during the years 1873-1876. He denied 
the indebtedness by illegality. 

The evidence showed that from February, 1873, to July, 
1876, the county, a part of the time through the ordinary, 
and a part through the commissioners, borrowed money 
on notes and bonds, to the amount of $21,324.83; that, 
out of these funds, as they came into his hands, the treas- 
urer retained 2$ per cent., and the same per-centage for 
paying out; that the ordinary had charge of the county 
business from the time of Wood’s election, January, 1873, 
until the commissioners came into office, April, 1876. 

The court charged that neither the ordinary nor the com- 
missioners had any authority, either with or without the 
recommendation of the grand jury, to borrow money on 
bonds or notes issued by them, for the use of the county, 
without special authority conferred by the legislature of the 
state ; and if money was thus borrowed to pay the debts of 
the county, or for other county purposes, said money would 
be illegally raised, and if it went into the hands of the treas- 
urer and was paid out by him under orders of the ordinary 
and of the commissioners, he was not entitled to retain com- 
missions on the same. 

The jury sustained the execution to the amount of the 
principal, without interest. The defendant moved for a 
new trial on account of error in the above charges. The 
motion was overruled, and he excepted. 


J. A. Buiups, for plaintiff in error. 
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M. W. Lewis & Son; P. B. Rosson, for defendants. 


Buecktey, Judge. 


It did not appear that, in retaining commissions, the treas- 
urer diminished the county funds proper. He had no right 
to do that. If he paid himself out of the borrowed money, 
he injured the lenders, and not the county. The lenders 
could not collect out of the county more than went to its 
proper use. And paying the treasurer to manipulate the 
fund, was not such use as the county could be charged with, 
The treasurer has no right to make the county pay him any 
commissions on money illegally borrowed, but, unless he re- 
tained commissions out of the county funds, and not out of 
the borrowed money, the county has no cause to complain. 
This is the point in the case, and let a new trial be had to 
settle the fact concerning it—that is, to ascertain whether 
the treasurer encroached upon the county funds for his com- 
missions, or whether, on the contrary, the county is as well 
off as if he had charged nothing. 

Judgment reversed. 


Woop vs. Tue Commissioners oF GREENE County. 


Since the act of 1872, (Code, §1263) the county commissioner of edu- 
cation, and not the county treasurer, is the legal custodian of the 
school fund, from whatever source derived; and the county treas- 
urer has no power to receive or disburse the same, and is entitled to 


no commissions thereon. 


County matters. Schools. Before Judge Barrvert. 
Greene Superior Court. September Adjourned Term, 1877. 


This case arose upon an execution issued againet Wood, 
former county treasurer, by the county commissioners of 
Greene county, for $132.00 principal, with interest and 
costs, alleged to be due for funds illegally retained by 
him. He denied the indebtedness by affidavit of illegality. 





JANUARY TERM, 1878 559 


Lewis vs. Lofley e¢ al., administrators. 


The issue was submitted to the court upon an agreed state- 
ment of facts. The illegality was overruled and the execu- 
tion ordered to proceed. To this Wood excepted. 

The question of law made and decided sufficiently ap- 
pears from the head-note and opinion. 


J. A. Buxops, for plaintiff in error. 


M. W. Lewis & Son; P. B. Rosinson, for defendants. 


Buecker, Judge. 


The true construction of the act of 1872 (Code, $1263), 
separates the county treasurer entirely from the school fund. 
He has nothing to do with it, no matter from what source 
it is derived. He is without power to receive or disburse 
it, and, of course, is entitled to no commissions upon it. 

Judgment affirmed. 


Lewis vs. Lor.ey e¢ al., administrators. 


If a planter, whether before or after his crop is planted, obtain from 
a banker advances of money with which to make it, contracting by 
parol to deliver at a certain warehouse a part of his cotton crop 
equal in value to the amount of the advances, but no price or defi- 
nite quantity is specified, and if the planter die before any cotton is 
delivered, the sale is incomplete, and the planter’s title to his whole 
crop remains undivested. 


Injunction. Sales. Before Judge Crisp. Macon county. 
At Chambers. January 30, 1878. 


John F. & E. B. Lewis filed their bill against S. T. & 
W. J. Lofley as administrators of James R. Burnam, de- 
ceased, making, in brief, this case : 

In the year 1877, complainants advanced to James R. 
Burnam who, while in life, was a farmer, $1,446.90. Burnam 
died on the 20th August, 1877. At the time of his death his 
crop of that year had matured and was ready for harvest and 
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market. Shortly after his death defendants administered 
on his estate, and took possession of all of his property, ex- 
cept the year’s support for his widow. They have sold all 
the personalty except forty-seven bales of cotton of the crop 
of that year. This cotton is now stored in the warehouse of 
Lewis & Minor, in the town of Montezuma. Lewis, of the 
firm of Lewis & Minor, is John F. Lewis, one of the com- 
plainants, and chief member of both firms. The advances 
aforesaid were not made to the intestate of defendants upon 
his personal credit, but was a contract im rem for a quantity 
of his crop of the year 1877, equal in value to the amount 
of said advances, which entered directly into the crop. The 
intestate used said advances, with the full knowledge of 
complainants, in the purchase of bacon and corn, paying of 
laborers, and purchasing plow animals, ete., all of which 
were necessary to the making of said crop. The intestate, 
at the time of receiving said advances, made an executory 
agreement with complainants, to deliver at the warehouse 
of Lewis & Minor aforesaid, a quantity of cotton of the 
crop of 1877, of equal value to said advances. Intestate 
died at a time when said crop was fully cultivated and ma- 
tured. Defendants are preparing to sell the whole of said 
forty-seven bales of cotton, which can be sold by them at 
private sale without the knowledge of complainants. The 
estate of intestate is insolvent. Complainants insist that they 
are purchasers of a quantity of said forty-seven bales of 
cotton equal in value to said advances, and are owners in 
common with said administrators of the same. 

Prayer that defendants be enjoined from selling an amount 
of said cotton equal in value to $1,446.90; that they may 
be restrained from making any such sale without giving to 
complainants reasonable notice thereof, in order that they 
may interpose a claim; that complainants may have dis- 
covery, ete. 

The injunction was refused and complainants excepted. 


Lioyp & Hayeoop, by Z. D. Harrison, for plaintiffs in 
error. 
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No appearance for defendants. 
Brxcktey, Judge. 


The contract of sale was executory, (6 Ga., 554), and the 
planter did not live to complete it. Delivery was to be 
made at a certain warehouse, but not a bale—not even a 
pound, was delivered. No specific quantity or price was 
agreed upon. The only stipulation as to these was, that the 
value of the cotton delivered was to, be equal to the amount 
of advances which the banker might furnish with which to 
make the crop. Doubtless, the parties contemplated what- 
ever market price similar cotton might bear at the place of 
delivery, at the time when delivery was to take place. But 
even the amount of the advances was not absolutely fixed 
by the contract. The amount seems to have been left open, 
and made subject to the mutual will of the parties—such 
will as they might happen to entertain, from time to time, in 
the course of their dealings. The contract did not extend 
necessarily to the planter’s whole crop of cotton, nor-was it 
restricted necessarily to less than the whole. It might be 
all, or only a small part; but which it was to be, the parties 
did not know, and never determined. If a part would suf- 
fice to execute the terms of the contract, who could say 
which particular part was purchased by the complainant, 
and which was not? How could the property of the com- 
plainant be distinguished from that which remained the 
goods of the intestate, and passed to hisadministrator? No 
separation ever took place, and thus the precise subject mat- 
ter of the sale cannot be identified. See 49 Ga., 143; 51 
Ib., 553. 

Cited for plaintiff in error: 54 Ga., 306; Broom’s Com. 
on Com. Law, (top of page) 216; Adams’ Equity, 109, e 
seqg., and authorities there cited; 54 Ga., 308, 309; Code, 
§§2547, 2555; 6 Ga., 302; Oode, §§3081, 4178; 36 Ga., 
666. 

Judgment affirmed. 
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Woopson vs. VEAL et al. 


1. Bankruptcy of defendant in ejectment, pending the action, is no 
cause for suspending proceedings 

2. A deed absolute upon its face, and assented to by the wife in writ- 
ing, passes the legal title, though in fact made as a security for a 
debt, and though containing a covenant by the grantor for the sur- 
render and release of homestead, and of all claim to twelve months’ 
support out of the premises or the proceeds of their sale, and though 
containing an agreement that the grantor may re-purchase by pay- 
ing to the grantees, on or before a specified day, the same amount 
of money as that set forth as the consideration of the deed; and 
though declaring that, in the event of failure so to pay and take a 
re-conveyance, the grantor ‘‘ hereby empowers, ratifies and confirms 
any sale the said (grantees) may make of said premises, he first hav- 
ing thirty days’ notice of their intention to sell; they (the grantees) 
having the privilege of selling either publicly or privately;” and 
though declaring, moreover, that ‘‘during the time of such thirty 
days’ notice, and up to the time of such sale, he (the grantor) agrees 
to pay said (grantees), on the amount of the consideration of this 
deed, interest at the rate of twelve per cent. per annum; and after 
the time allowed him for the re-purchase of the premises shall have 
expired, he, the said (grantor) agrees to hold the premises as tenant 
of the said (grantees), subject to be ejected as tenant holding over; 
and should any litigation occur in consequence of the (grantor’s) re- 
fusing to surrender the premises when so demanded as above, then 
he binds himself to pay all costs and attorneys’ fees that the said 
(grantees) may incur in bringing and prosecuting such suit.” These 
special matters do not tend to show that the legal title was not in- 
tended to pass, but rather that it was intended to pass, and that the 
grantees were to have the right of entry after the time limited for 
re-purchase had expired, in the event they did not elect to sell with- 

out entering. 

3. If the grantor has an equitable right to compel the exercise of the 
power of sale in order to realize the surplus, he may still maintain 
a bill in equity, or an equitable action at law for that purpose. By 
an equitable plea to the action of ejectment, he might have accom- 
plished the same result, by alleging that the market value of the land 
was in excess of the debt, and that, owing to his poverty, he was un- 
able to redeem. 


Ejectment. Bankrupt. Deeds. Mortgage. Practice in 
the Superior Court. Equity. Before Judge Hittyrer. De- 
Kalb Superior Court. September Term, 1877. 
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Veal and Minor brought ejectment against Woodson for 
certain land. The defendant pleaded that he had become a 
bankrupt. When the case was called for trial, the defend- 
ant moved that the proceedings be suspended because he 
had been adjudicated a bankrupt, presenting his plea and 
proper evidence of the bankruptcy. The court ordered the 
plea stricken and directed the case to proceed. 

The defense set up is sufficiently indicated by the second 
head-note. The jury found for the plaintiffs. The defend- 
ant moved for a new trial upon the following grounds: 

1. Because the court erred in striking the plea of bank- 
ruptcy, and in overruling the motion to suspend the case. 

2. Because the court erred in the following charge: “ Un- 
der the laws of this state, a person may hold a debt against 
another, and at the same time hold the legal title to real 
estate, although the only consideration for the conveyance 
to him of such real estate be to secure that debt. Bya 
proper legal consideration of the deed or writing in ques- 
tion, one of its effects is to vest, on the happening of its 
conditions, the legal title in the plaintiffs, especially if the 
facts show that the defendant had attorned to plaintiffs as 
landlords and paid them rent. If the relation of landlord 
and tenant once bona fide existed, the tenant could not dis- 
pute the landlord’s title without first yielding up possession.” 

3. Because the verdict was contrary to law and evidence. 

As to the second ground, the judge stated that he read 
from the opinion, so far as pertinent and applicable, in 55. 
Ga., 650. 

The motion was overruled, and the defendant excepted. 


GartrELL & Wrieat, for plaintiff in error. 


L. J. Wuxn, for defendant. 
Bieckey, Judge. 


1. Bankruptcy adds no strength to the bankrupt’s title to 
realty or personalty. A pending action of ejectment against 
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him is not to be arrested or delayed by the adjudication. 
Such an action treats him as a wrong-doer, a trespasser—as 
having the possession of property which does not belong to 
him, and as refusing to yield it to the true owner. Why 
should he be allowed to withhold it because he is a bank- 
rupt? If any difference, the bankruptcy is a reason why 
the action should progress the more expeditiously, as he is 
the less able to pay rent while his occupation continues. [f 
he is a bankrupt, let him get out, and make room for a more 
solvent tenant, or else come to trial and have the plaintiffs 
right to enter determined. 57 Ga., 281, 601. 

2. The deed on which the plaintiffs in ejectment rested 
their recovery, was intended to pass the legal title; and the 
intention ought to prevail. Such is the general rule in the 
construction of all contracts. Code, §2755. There can be 
no good reason why the rule should not apply to a convey- 
ance of land. Where the parties do not intend a title, but 
only a legal mortgage, why should they adopt an absolute 
deed instead of a mortgage? It is precisely that they do 
intend, and deliberately intend, title to pass, that they es- 
chew the mortgage, and make use of a deed absolute. Let 
them have their way. It is legal for them to have it; and 
when they have followed their own free election, they 
should meet with no disappointment. To constrain parties 
to abide by their own stipulations is a part of that same 
justice which protects them against being bound by stipu- 

_lations into which they have not entered. The courts will 
not, and cannot, absolve men from their engagements, any 
more than impose upon them engagements to which they 
have not assented. Oontract, with few exceptions, is free. 
Each man may make his own terms. One of the legal 
methods of securing a debt, is by passing title to the cred- 
itor. If that is the method chosen, there is no legal reason 
why both parties should not abide by the choice. While 
the debt remains unpaid, it is the right, both legal and 
moral, of the creditor to have the security to which his con- 
tract entitles him—not some other security, but that identi- 
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cal security. It ought to be the debtor’s pleasure not to 
withdraw or impair it. Why should not both debtor and 
creditor comply with the contract into which they have vol- 
untarily entered? There is no sounder law than that which 
recognizes the inviolability of contracts. The path of a 
legal tribunal is never more clear than when the question 
presented is, whether the intention of parties as embodied 
in their lawful agreements shall prevail or not prevail. In 
the deed before us, the special matters of detail as to the 
rights of the parties, and the mode of realizing them, tend to 
show, even more completely than the general form of the 
instrument, that the real intention was to pass title. It is 
expressly stipulated that there may be an entry by the gran- 
tees (the plaintiffs), and the grantor (the defendant) is made 
chargeable with the expense of any suit necessary for that 
purpose. 

3. It is true there is a power of sale, and it may be that 
the exercise of that power would be beneficial to the grantor. 
But if so, and if he has an equitable right to compel its ex- 
ercise, he may yet have that relief. Indeed, by making the 
requisite proof as to the property having a present market- 
able value in excess of the debt, he might have obtained a de- 
cree of sale on an equitable plea to the present action ; espe- 
cially, if owing to his poverty, he is unabletoredeem. The 
real end to be accomplished is that which the parties had in 
contemplation—the payment of the debt, and the surrender 
of the overplus, if any, to the debtor. That is honest; and 
in that the transaction should work out, if practicable. 

Cited in the argument : Code, §§1954, 3809; 10 Ga., 65 ; 
9 76., 157; 2Story’s Eq., §1016, and note; Zd., §1008 et seq.; 
55 Ga., 650; 54 2b., 45 ; Crabb Real Prop., §2202 ; 57 Ga., 
601; 43 7d., 230; Code, §2283; Jd., §2698; 16 Ga., 615; 
32 Jb., 589 ; 38 Lb., 263 ; Code, §2757. 

Judgment affirmed. 
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Rosert, trustee, e¢ al., vs. N. & A. F. Trrr. 


A married woman entitled to receive annually, for her sole and sepa- 
rate use, the interest of a trust fund, the corpus of whichis secured 
to her children, may look to the actual produce of the fund for her 
annuity; and if the trustee, with her approbation, carry on a trust 
farm, and procure supplies for her support and for carrying on the 
farming operations, a court of equity may give sanction to what has 
been done, put the farm into the hands of a receiver, and decree that 
a part of the future net income, year after year, be applied towards 
the payment of past accumulated balances due to creditors for such 
supplies. The true law delighteth in the payment of just debts. 


Equity. Trusts. Debtor and creditor. Before Judge 
Wright. Dougherty Superior Court. October Term, 1877. 


This case arose upon a bill in equity filed by Robert as 
trustee for his wife and children, to protect a plantation, 
stock, ete., owned by him from being made subject to an 
indebtedness to N. & A. F. Tift, for supplies furnished in 
conducting the farming interests on the same. The trust 
arose under the will of Jacob Wood, which will be found 
reported in 15 Ga., commencing at page 125. Mrs. Robert 
is the Sarah Frances T. Pierce therein referred to, and the 
property in controversy was purchased with the funds aris- 
ing from the estate of Mr. Wood. A cross-bill was filed by 
defendants, in addition to their answer, praying that the 
property be made liable upon general principles of equity. 

Under the pleadings and evidence the following issues of 
fact were submitted to the jury: 

1st. Ascertain what rate of interest was charged each 
year in the accounts of N. & A. F. Tift, against Robert, 
trustee ? 

2d. What combination, if any, was entered into or parti- 
cipated in by defendants, Tifts, with Robert, trustee, for 
speculation, by which the property was used by them, against 
the interest or consent of Mrs. Robert, whereby they de- 
rived anything from it, and to what extent Mrs. Robert 
had been damaged, if any ? 

















JANUARY TERM, 1878. 567 
Robert, trustee, e¢ al. vs. N. & A. F. Tift. . 


3d. Were these debts contracted for the benefit of Mrs. 
Robert’s separate estate? if so, how much? and if any of 
it was not so contracted, did she consent to the same? 

4th. What amount of defendants’ account, if any, was 
obtained and used with defendants’ knowledge, for any other 
purpose than that of furnishing Mrs. Robert her necessary 
expenses in the use and cultivation of the plantation of said 
trust estate ? 

5th. Was the account between complainants and defend- 
ants fully settled between the parties ? 

Upon these issues the jury found as follows: 

Ist. We, the jury, find that in the years of 1870, 1871, 
1872, and 1873, 2 per cent. interest was charged by defend- 
ants against T. W. Robert, trustee. 

2d. That no combination or scheme was entered into, or 
participated in, by defendants, with the trustee, Robert, for 
speculation, by which the property was used by them against 
the interest or consent of Mrs. Robert. 

3d. The debts were contracted for the benefit of Mrs. 
Robert, for her seperate estate, all of them. 

4th. None of defendants’ accounts were contracted, with 
defendants’ knowledge, for any other purpose than that of 
furnishing Mrs. Robert for necessary expenses in the use 
and cultivation of the estate. 

5th. Complaiant’s accounts against defendants for 1869, 
were fully settled. 

Under this verdict, complainants insisted that the follow- 
ing legal results obtained : 

ist. That under the will of Jacob Wood, creating this 
trust estate, there was no power or authority in the said 
Robert, as trustee, or his wife, to make the investment of 
said trust fund in the purchase of plantation stock. 

2d. There is no authority either in the trustee, or cestut 
que trust to make any contract that would bind either the 
corpus or annual income of said property. 

3d. That the will giving specific directions for the pay- 
ment to her of the income annually, by the trustee, was 
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a restriction both upon the trustee and her of the power 
of alienating or incumbering by anticipation the annual 
income. 

4th. That the defendants could not set up any claim 
againts the future annual income for any balance claimed 
to be due to them for any preceeding year. 

That if the power to use the annual income as a basis of 
credit existed at all, it was limited to the year, and could 
not, by anticipation, ineumber the income of succeeding 
years. 

5th. That the defendants having contracted with full no- 
tice of the provisions of the will, were bound by all its limi- 
tatiun and to the extent that they had been benefited by 
the diversion of the trust property, they were liable in 
equity; that the complainants were entitled to a decree 
against them for such sums, or for fair rents, for the plan- 
tation and stock, as proven, and also for the funds in the 
hands of the receiver, amounting to dollars; to have 
said property restored to the hands of the trustee, and to 
have canceled and delivered up the mortgages and levies 
eovering the property. 

Thereupon the chancellor decreed as follows : 

“Certain issues of fact having by request been submitted 
to the jury empaneled in this case, and all other issues of 
fact involved in the pleadings, having been agreed upon 
and consented to by the parties and their solicitors, it is 
thereupon ordered, considered and decreed by the court 
here, that N. & A. F. Tift, the defendants in the original 
bill, and complainants in the cross bill, do recover of the 
said Sarah Frances T. Robert, and her trustee, F. W. Rob- 
ert, to be paid out of two-thirds of the net annual income 
of the trust estate of said Sarah Frances T. Robert, the 
sum of four thousand eight hundred and thirty dollars 
and eight cents ($4,830.08) for their principal debt, due on 
their mercantile account for the years 1870, 1871, 1872 and 
1873, together with, and all further interest that may accrue 
hereafter upon said principal, at the rate of seven per cent. 
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per annum ; that the said N. & A. F. Tift likewise recover 
from the said Sarah Frances T. Robert and her said trustee, 
to be paid out of the annual income of said trust estate, 
two certain tax ji. fas., one for the principal sum of one 
hundred and eighty-nine dollars and forty-three cents, is- 
sued by R. F. Gilbert, tax collector, Dougherty county, on 
the 14th day of December 1871, the other for the sum of 
two hundred and forty-four dollars and sixty-three cents, is- 
sued on the twenty-seventh day of Nov. 1872, and both 
against said trust estate, and transferred to N. & A. F. Tift, 
together with all legal interest and cost due thereon. It is 
further decreed, that the note, mortgage, liens and drafts 
taken from the said Sarah Frances T. Robert, and her said 
trustee, by the said N. & A. F. Tift, to secure any of the items 
embraced in their said account are invalid, and the same, to- 
gether with any legal proceeding based on them, or any of 
them, are hereby perpetually enjoined. 

“In order to carry into effect this decree, it is further or- 
dered, considered, and deereed, that so much of the trust 
estate of the said Sarah Frances T. Robert, as is now in the 
hands of J. L. Boyt, the receiver of this court appointed in 
this case, remain in the hands of said Boyt as receiver, that 
is to say, the Colawahee or Swamp plantation, and the per- 
sonal property thereon, and that the remainder of said trust 
estate remain in the hands of the said Sarah Frances T. 
Robert for the maintainance and support of the said Sarah 
Frances T. Robert and her family. 

“That the said Boyt, as such receiver, account for, and pay 
out to this court, two-thirds of the annual net proceeds of the 
plantation and personal property, so remaining in his hands, 
until said receivership shall be discontinued, either by the 
performance of this decree, or the death of the said Sarah 
Frances T. Robert, or until the trustee of said estate shall 
give bond and good security for the faithful performance 
of this decree, or the further order or direction of this court ; 
and that he shall preserve the said trust property under di- 
rection of this court from waste, and from time to time, 
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shall report his actings and doings touching his management 
thereof, to this court. 

“Tt is further ordered and decreed, that one-half of the 
court costs of this proceeding be paid out of the funds now 
in the hands of the said Boyt, receiver, as aforesaid, and the 
other one-half by said Tifts, and that two-thirds of the net 
balance of funds now in the hands of said Boyt be paid on 
this decree, to said N. & A. F. Tift, the other net one-third 
to the attorneys of the said cestut que trust; further, it is 
ordered and decreed that all the future two-thirds of the net 
income of said trust property, so remaining in the hands of 
said Boyt, receiver, as aforesaid, be applied to the payment 
of this decree, in behalf of the said N. & A. F. Tift, under 
the direction of this court, and the other third net income, 
to the said cestut que trust.” 

To this decree complainants excepted as follows: 

1st. Because the chancellor overruled each and every one 
of the objections made by complainants thereto. 

2d. Because it is not authorized either by the law or the 


evidence. 


D. A. Vason; C. B. Woorren; Srrozzer & Smiru, for 
plaintiffs in error. 


D. H. Porz; 8. Hatt; Warren & Hosss, for defend- 
ants. 


Brxcktey, Judge. 


A married woman entitled to receive interest annually, 
may look to the actual produce of the fund, and it may be 
to her advantage to do so, for the fund may, under good and 
fortunate management, produce more than the equivalent 
of legal interest. Here, it seems, the trustee carried on a 
trust farm with the approbation of Mrs. Robert, and sup- 
plies were procured for her support and for conducting the 
farming operations. In this way, a eonsiderable debt was 
incurred. Equity could give its sanction to the arrange- 
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ment, and has done so. Honest creditors ought to be pro- 
tected as far as possible. The Code declares that their 
rights should be favored.—Section 1945. The true law, 
everywhere and at all times, delighteth in the payment of 
just debts. Blessed is the man that pays. The practice of 
paying promptly, and to the last cent, tends to the cultiva- 
tion of one of the most excellent traits of human charac- 
ter. If debtors were guided by their own true interest, on 
an enlarged scale, they would be even more clamorous to 
pay than creditors are to receive. Tender would be more 
frequent than calls for money. Debt is the source of much 
unhappiness. The best possible thing to be done with a 
debt is to pay it. Of course, where means are wanting, 
there must needs be postponement until they can be had. 
Here the court took a moderate and discreet method, and 
endeavored to do something for the relief of the creditors, 
without wholly depriving Mrs. Robert of an income. It 
was competent, and, so far as we can see, it was wise and 
just, to place the farm in the hands of a receiver, and de- 
cree that a part of the future net income, year after year, 
be applied to the claims of creditors. In this way there can 
be a gradual working out; and the sooner a complete deliv- 
erance is realized, the better will it be for all parties. The 
management of the trustee has proved unfortunate. Per. 
haps that of the receiver will turn out better. At all events, 
it can be tried for a time, and when shown to be unprofitable 
can be discontinued. 56 Ga., 183; Malone vs. Buice, this 
term. In view of the broad discretion of chancery in su- 
perintending trusts, ratifying contracts, and shaping reme- 
dies adapted to the exigencies of each case, we are unable 
to pronounce that any error was committed on the trial or 
in rendering the decree. 

Cited for plaintiffs in error: 15 Ga., 122; 3 Johns. Ch. 
R., 77; 9 Bush., 421; Johnson vs. Redd, 59 Ga., 621. 

Cited for defendants: 15 Ga., 122; 13 7d., 122; 57 
Tb., 211; 2 Redf. Wills, 453, Ch., xiii, §48, par. 19; 4 

36 





572 SUPREME COURT OF GEORGIA. 


Powell vs. Westmoreland, trustee. 


Bradf. Sur. R., 129; 18 Pick., 123; 12 Cush., 511; Code, 
§§1783, 1785, 2337; 39 Ga., 41; 41 /b., 144, 147; 16 73., 
103; 10 /d., 429; 46 7é., 133, 187; Code, §§3197, 3377, 
3382; 9 Ga., 223; 28 7b., 260, 525; 41 7b., 598; 44 Zd., 
468; 48 /b., 365; 56 7d., 309, 640; Harris’ App., §40; 57 
Ga., 260, 459. 

Judgment aftirmed. 


Powe. vs. WESTMORELAND, trustee. 


- When it is admitted by the claimant and ascertained by the court, 
that the defendant in exccution was in possession of the property at 
the date of the levy, the onus is upon the claimant to prove title, 
and the claimant has the right to open and conclude the case. 

. A debt which the defendant owed at the time he gave away cer- 
tain property, though secured by a mortgage on the property 
given away, should be counted against him on the issue of solvency 
or insolvency, though afterwards paid out of the proceeds of the 
property so given; but if it appear that counting it as a debt, there 
is ample evidence that the defendant was solvent when the deed of 
gift was made, a new trial will not be granted on that ground alone. 

. Notes and accounts and other evidences of debt are property, and 
should be counted as such in the issue of the solvency or insolvency 
of the grantor or donor. 

. Whether the deed of gift was made with intent to defraud or delay 
creditors is a question of fact for the jury, to be gathered from all 
the circumstances of the case at the time the deed was made; and if 
the jury should be satisfied that the donor did not have such intent 
and was solvent, it is not necessary that he should have in his mind’s 
eye any particular creditor, and an intention to reserve enough to pay 
him. It is enough if he then intended to hinder, delay, or defraud 
nobody, which involves the idea that he had good faith towards 
all. 

. Where the case is fully and fairly submitted to the jury under the 
prior rulings of this court in this case, and all the law has been given 
in charge, including substantially all the legal requests of plaintiff, 
and there is evidence enough to support the verdict, and the presid- 
ing judge is satisfied therewith, this court will not control his dis- 
cretion in overruling a motion for a new trial. 


Claim. Practice in the Superior Court. Fraud. Debtor 
and creditor. Newtrial. Before Judge Hittyer. Fulton 
Superior Court. October Term, 1877. 
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Powell brought case against W. F. Westmoreland for a 
tort, and recovered a judgment. The execution was levied 
on certain property which was claimed by J. G. Westmore- 
land, trustee for the wife and children of defendant in fi. fa., 
under a trust deed of gift from the latter. The jury found 
for the claimant; plaintiff moved for a new trial on the fol- 
lowing grounds: 

1, 2, and 3. Because the verdict is contrary to law, evidence, 
and the charge of the court. 

4, Because the court erred in permitting claimant’s counsel 
to obtain the opening and conclusion of said cause, by making 
the admission that defendant in execution was in possession 
of the property levied on at the time of the levy, over the ob- 
jection of counsel for plaintiff in execution, who insisted that 
the real and legal possession of said property at the time of said 
levy, was in the beneficiaries under the trust deed made by 
defendant to claimant; and in ruling, after the evidenee 
was closed, that claimant’s counsel were entitled to the open- 
ing and conclusion of the argument. 

On this ground the presiding judge made this statement 
in the order overruling the motion, and verifying the 
grounds of the same. 

At the beginning of the trial claimant’s counsel stated 
that the claimant admitted possession of the property levied 
on to be in the defendant in ji. fa. at the date of the levy, 
and assumed the burden of proof. The plaintiff's counsel 
objected to this, and claimed the right to open and conclude. 
The court inquired of the latter who he considered had the 
possession. He replied that however it might be as to the 
actual possession, the plaintiff in 7. fa. contended that the 
real and true possession was in the beneficiaries under the 
trust deed. The court ruled that claimant was entitled to 
open and conclude. This occurred just before the dinner 
recess. After dinner, and before any evidence was intro- 
duced, counsel for plaintiff in 77. fa. stated that he wished 
the court to understand that he did not make any admission 
as to the possession, or where the burden of proof was. On 
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inquiry from the court he stated that he did not know how 
it was as to the actual possession, but he claimed that however 
it might be as to that, the real and true possession was in 
such beneficiaries. The court held that the burden of proof 
was on the claimant, remarking that if the case stopped 
there the plaintiff would be entitled to a verdict ; to which 
claimant’s counsel replied that they so considered it, and the 
trial proceeded. After all the evidence was in, the plain- 
tiffs counsel again asked leave to open and conclude the ar- 
gument. The court held that the point was covered by the 
former ruling, and the claimant opened and concluded the 
argument accordingly. 

5. Because the court erred in charging the jury as fol- 
lows: “ A mortgage to the Loan and Building Association 
on the property in question would not be counted as among 
the debts, if the same has been subsequently paid out of the 
trust property.” 

6. Because the court erred in charging the jury as fol- 
lows: “ The assets then held by Willis Westmoreland are 
not to be reduced by allowing or deducting any exemptions 
he might be entitled to by law, unless he had some inten- 
tion or design at the time to avail himself of such exemp- 
tions. Look to the evidence, and if you find that no such 
intention existed at the time he executed the deed, then 
you would count all his property as assets, without refer- 
ence to legalexemptions. If an intention appear, and was 
acted on in another proceeding, and subsequently to the 
deed, it would be for the jury to say at what time he cou- 
ceived such intention, and whether it went back to the time 
of the conveyance.” 

7. Because the court erred in refusing to charge the jury 
as requested : 

Ist. “If W. F. Westmoreland, the defendant in fi. fa., 
was served with a copy of the declaration, and made the 
deed to J. G. Westmoreland as trustee, after he was so 
served, and the deed was voluntary, and without any val- 
uable consideration, and covered the bulk of the valuable 
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property owned by him at the time, the law would pre- 
sume that he did it with a fraudulent intent, and that pre- 
sumption would remain until explained or rebutted.” 

' Qnd. “In order to rebut a presumption of fraud thus 
raised, (if any such has been raised by the evidence), West- 
moreland, the maker of the deed, would have to show good 
faith towards Powell in making the deed. That is, that he 
intended, notwithstanding the deed, to pay Powell’s claim 
against him, and that he reserved a fund amply sufficient 
for that purpose.” 

8. Because the court erred in refusing to charge the jury 
as requested: “A debtor making a voluntary deed to valuable 
property, must reserve enough out of the deed to meet all 
his debts and liabilities, besides what is necessary for the 
support of himself and family. If he does not, the deed 
will be void.” ' 

9. Because the court erred in refusing to charge the jury 
as requested: “If Westmoreland, by making this voluntary 
deed, rendered himself unable to make voluntary payment 
of his then existing debts and liabilities, he would be in- 
solvent within the meaning of the law as applied in this case.” 

10. Because the court erred in refusing to charge the 
jury as requested: “Notes and accounts are not subject to levy 
and sale under execution, and the possession by a man who 
is in debt, of a sufficiency of this kind of property to pay 
his debts, would not render him solvent within the meaning 
of the law as applicable to this case, if his other property 
is insufficient by itself to meet all his liabilities.” 

11. Because the court erred in refusing to charge the jury 
as requested: “In order for a debtor to avail himself of notes 
and accounts due him in showing his solvency, he must show 
that they were in reach of the creditor by process of gar- 
nishment; that is, that the creditor had full and ample 
means of knowing who the parties were that owed the debt- 
or, and that the persons who owed such notes and accounts 
were solvent, so that the money could have been collected 
out of them by law.” 
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The motion was overruled and plaintiff excepted. 

There are three assignments of error in the bill of excep- 
tions: 

First, the overruling of the motion for new trial. 

The second is substantially the same as the fourth ground 
in the motion. 

The third, is as follows: 

After the evidence was all closed, and before the argu- 
ment had commenced, counsel for plaintiff in 7. fa. again 
made the point that under the evidence as it had been de- 
veloped to the jury, the plaintiff in ff. fa. was entitled to 
the opening and conclusion of the argument. The court held 
that the point was covered by the former ruling, and that 
the claimant’s counsel were entitled to the opening and the 
conclusion. 

As to the fifth ground of the motion, it appeared in evi- 
dence that when the trust deed was made by defendant in 
ji. fa., he owed the Loan and Building Association from 
$1,500.00 to $2,000.00, which was secured by mortgage on 
the trust property, and was afterwards paid out of it. 

For the other facts, see the opinion. 


D. F. & W. R. Hammonp; A. C. Garuineton, for plain- 
tiff in error. 


1. The court erred as set forth in the fourth ground for 
new trial. Bartlett vs. Russell, 41 Ga., 196. 

The court erred in allowing plaintiff’s counsel to take 
the case out of the claimant’s hands, assume the burden of 
proof, and conclude the argument by making an admission 
which did -not appear as a fact in the case. The possession 
of the husband and family, under and in subordination to 
the deed held by the trustee of the wife and children, was, 
in law, the possession of the cestwi gue trusts, and therefore 
the onus was not shifted to the claimant. Clayton vs. Brown, 
17 Ga., 219. Primrose vs. Browning, 59 Ga., 69, is not 
in conflict. There the plaintiff proved the possession in de- 
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fendant in fi. fa., and the claimant made a motion fora 
non-suit without introducing her deed. The court simply 
held that the bare possession of both was, in law, the posses- 
sion of the husband. 

2. The court erred, as set forth in the 7th ground of the 
motion. When a debtor makes a voluntary deed conveying 
the bulk of his estate to his wife and children, he must show 
that he acted in good faith. 1 Story’s Eq. Jur., sec. 353. 
The good faith in the debtor’s mind, at the time he gives 
away his property, must be as actively exercised toward his 
creditor as toward his grantee. 1 Story’s Eq. Jur., sec. 355. 
It is not sufficient that he show a mere absence of a positive 
fraudulent intent. It would be a refined species of legal 
sarcasm if a debtor could give away all his property, and 
then be allowed to say to his creditor, “I didn’t intend to 
defraud you, because I forgot that lowed you.” Good faith 
to the creditor requires an intention to pay him, notwith- 
standing the deed, and a reservation of a fund amply suffi- 
cient for that purpose. It is to no purpose that he says, 
“JT aidn’t intend to defraud.” He must show that he did 
intend to pay. See, in addition, Story’s Eq. Jur., §§358, 
359, 362, n. 3; Clayton vs. Brown, 17 Ga., 220; Weed vs. 
Davis, 25 Ga., 684; Hinde’s lessee vs. Longworth, 11 
Wheat., 199; Townsend vs. Westacott, 2 Beavan, 340; Reed 
vs. Livingstone, 3 J. C. R., 481; Jackson vs. Van Wyck, 5 
Cowen, 67; Bailey’s Eq., 228; 2 Bailey’s Rep., 205. 

3. The court erred as set forth in the 10th ground. 

When a debtor makes a voluntary deed to his wife and 
children, covering the bulk of his estate, he must have enough 
left out of which payment of his debts can be coerced. Oth- 
erwise he is insolvent. Herrick vs. Borst et a/., 4 Hill, 650; 
Huffman vs. Hulburt, 13 Wend., 377; Booker vs. Worriil, 
57 Ga., 235. See also Bump on Bankruptcy (8 ed.), pp. 
398, 794; Randall vs. Sutherland, 3 B. R., 18; /d., 371; 
Smith ws. McLaren, 10 B. R., 266; Harrison vs. McLaren, 
10 B. R., 247; 1 Story’s Eq. Jur., §§366, 367. 

4, The court erred as set forth in the 11th ground of the 
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motion. Westmorland’s notes and accounts ought not to 
be counted as a part of his assets. 

Property in a distant state cannot be counted in favor of 
a debtor. Baker vs, Lyman, 53 Ga., 339, 351. This large 
wealth remaining in Westmoreland’s hands was not even 
evidenced by his oath upon the tax digest! How could 
Powell ever know that he had it? It is idle to say that it 
was “reasonably available.” A creditor is at the mercy of 
the debtor, if the latter is allowed by the courts to give 
away visible, tangible, valuable property, and leave only 
such property in his hands as “notes and accounts.” 

5. The court erred as set forth in the fifth ground of the 
motion. Westmoreland owed the Loan and Building As- 
sociation after he made the deed as well as before. It 
could have sued him and sold out all his remaining assets, 
including books, instruments, buggy, harness and second- 
hand furniture, long before Powell ever got to a jury with 
his case. 

6. The court erred as set forth in the 8th ground of the 
motion. Westmoreland shows by his own evidence that it 
took every dollar that was due him in November, 1869, 
added to what he could make after that time, to pay the 
current expenses of himself and family. The stern require- 
ments of the law demanded a better showing than that. He 
was not solvent, judged by his own showing. 

7. The court erred as set forth in the 9th ground of the 
motion. There never was a time, after he made the deed, 
when he could command assets sufticient to make volun- 
tary payment of Powell’s claim. A law for the suppres- 
sion of fraud demands a liberal construction. Cary vs. 
Giles, 9 Ga., 253. The construction demanded by this re- 
quest is a reasonable one. 

8. The court erred as set forth in the 6th ground of the 
motion. Soon after Powell got his judgment, Westmore- 
land went into voluntary bankruptcy, and claimed as exempt 
from the operation of the bankrupt act the very property 
that he relies on to show his solvency. This was sufficient 
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evidence of his intention to have it set apart to him, and the 
court should have so instructed the jury. The law ought 
to carry back the intention subsequently formed to the orig- 
inal transaction. 


T. P. Wesrmoretanp; Hopkins & Guienn; Joun Mr- 
LEDGE, for defendant. 


Jackson, Judge. 


This case was before us at the last term, and we tried so 
to settle the law of it that all should acquiesce in the ver- 
dict when rendered again. The jury has found the prop- 
erty not subject a second time. The charge of the court as 
a whole is unexceptionable ; its whole tone and spirit is right, 
and the issues were fairly and fully laid before the jury. 
The jury was a fair and an impartial one; no exception in 
any way has been taken to them as not “omni exceptione 
majores;” it isthe second verdict rendered in the same way, 
and it ought to stand unless some substantial controlling 
principle of law has been violated by the court. 

In the motion for a new trial, many complaints are made 
of refusals to charge, which will be found set out in the re- 
port of the facts, all of which, we think, which should have 
been given, are substantially given in the charge of the 
court, and those not embodied therein were, in our judg- 
ment, properly refused. 

Weare able, after attentively examining the whole case, 
to find but a single error in the charge and refusals to charge : 

1. That error is, that the court charged the jury that a 
mortgage to the Loan and Building Association on the prop- 
erty in question, should not be counted among the debts, if 
the same was subsequently paid out of the trust property. 
We think that on the issue of insolvency, it should have 
been counted; but if Westmoreland was not insolvent on 
the other issue of his intent to defraud creditors by the gift 
of the trust property, then, perhaps, it should not have been 
counted, at least so far as that creditor was concerned. The 
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mortgage bound the trust property—the property given 
away—itself; and therefore Westmoreland could not have 
given it away with intent to defraud that creditor, because 
it was a lien on the thing given, which that thing must pay. 
‘ Yet it was a debt he owed, and on the issue of solvency or 
insolvency at the time he made the gift, of course it should 
have been counted. 

But it really does not appear reasonable to us to charge 
him with absolute insolvency when this deed was made 
under the facts set out in this record. 

At that time, when the deed was made, he owed but about 
$400.00 of debts about town, the debt to the Building and 
Loan Association, and an uncertain debt for a tort to Pow- 
ell. He had property outside of the gift amounting to up- 
wards of seven thousand dollars. We think that notes and 
accounte, and such evidences of debt, are property, and it 
is for the jury to pass upon their value and availability. So 
that at that time he was solvent. And the verdict of the 
jury on that point is right if he is charged with the mort- 
gage debt. So that on that point the verdict could not well 
have been otherwise, if the court had instructed the jury 
correctly on that point, and had told them to count that 
debt in. 

On the other great issue in the case, his intent to defraud 
Powell or other creditors, the case was clearly and fully 
put to the jury by the court, they have found on it, there 
is evidence enough to sustain the finding, and we cannot 
say that the circuit judge abused that discretion with which 
the law wisely invests him, in overruling the motion for a 
new trial. 

We think, too, that the court ruled right in putting the 
onus upon the claimant, and giving him the conclusion. 41 
Ga.,196. Primrose vs. Browning, 59 Ga., 69. 

On the whole, the debt at the time of the deed not being 
ascertained and fixed, but being an uncertain claim for dama- 
ges, and the deed having been made when the grantor was 
sick, and with no thought of Powell in his mind, as he 
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swears, and his own oath being supported by what he said 
at the time to an attending physician, we are not prepared — 
to say that the jury did wrong to uphold it, and that the 
verdict is strongly and decidedly against the weight of the 
evidence. 

Nor can we say that the judge who tried the case and 
charged the jury so fully and clearly, and certainly not len- 
zently or favorably towards the claimant, has abused the dis- 
cretion given him in upholding the verdict. 

We therefore affirm the judgment. 


CocHRANE, administrator, e¢ al., vs. Hobbs, receiver. 
To-obtain a reversal, error must be made affirmatively to appear. 


New trial. Practice in the Supreme Court. Before 
Judge Crisp. Dougherty Superior Court. October Term, 
1877. 


Reported in the decision. 


D. H. Pops, for plaintiffs in error. 


Ricuarp ‘Hosss; L. P. D. Warren; J. Armsrrona, for 
defendant. 


Warner, Chief Justice. 


It appears from the record and bill of exceptions, that 
Hobbs was appointed receiver of the estate of A. C. Hill, 
deceased, on a bill being filed to marshal the assets of his 
estate by the administrator thereof. Tho receiver was or- 
dered by the court to sell said estate, and advertised the 
same for sale, when the administrators of B. T. Cochrane 
petitioned the court to be allowed to claim a part of the 
land so advertised for sale as the property of their intestate, 
which the court allowed them to do. By agreement of the 
parties, the claim case was submitted to Judge Crisp for 
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trial, without the intervention of a jury, both as to the law 
and the facts, who, after hearing the evidence and argument 
of counsel, adjudged and decreed that the premises in dis- 
pute were the property of A. O. Hill, deceased, and that the 
said receiver proceed to sell said property, in conformity 
with the judgment and decree of Dougherty superior court 
appointing said receiver—to which finding and judgment 
of the judge the admininistrators of Cochrane excepted. 
There is sufficient evidence in the record to sustain the find- 
ing of the judge, that the land claimed was the property of 
the estate of A. C. Hill, deceased. 

Whether the judge erred in ordering the receiver to pro- 
ceed to sell the property, in conformity with the judgment 
and decree of Dougherty superior court appointing said 
receiver, we do not know, inasmuch as that judgment and 
decree are not in the record before us. The legal presump- 
tion is that the judge did not err; but if he did, it was in- 
cumbent on the plaintiffs in error to make it affirmatively 
appear by the production of that judgment and decree, 
which they have failed to do. 

Let the judgment of the court below be affirmed. 


GaBBETT, trustee, vs. Sparks. 


. The rule of court which requires the defendant in ejectment to ad- 
mit possession of the land in order to be let in to defend title there- 
to, does not apply to complaint for land under the statutory form. 

. A cestui que trust, for whose use and benefit the suit is brought by 
the trustee, is such a party to the record as to exclude her testimony 
in regard to facts which transpired in respect to the trade with the 
party to the cause of action who is dead, and if offered as a wit- 
ness to prove other facts, it is the duty of the party offering the wit- 
ness to state to the court such purpose, so that the judge may act 
advisedly thereon. 

. Where one party calls the other as a witness, the credibility of the 
party called and sworn is vouched to the extent of putting such 
party upon the footing of an ordinary witness, and such witness 
cannot be impeached by general reputation, but only as any other 
ordinary witness may be under the rules of law. 
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. This court will not control the discretion of the presiding judge in 
refusing to grant a new trial, on the ground that the verdict is 
against the law and the evidence, where the issue in controversy is 
matter of fact in respect to the payment for a lot of land in full, and 
where the evidence, though it may be confused, is sufficient to sus- 
tain the verdict, and such verdict is not inconsistent with the justice 
and equity of the case. 

BLECKLEY, Judge, dissented. 


Ejectment. Witness. Evidence. Practice in the Supe- 
rior Court. New trial. Before Judge Hittyer. Fulton 
Superior Court. October Term, 1877. 


Reported in the opinion. 


D. F. & W. R. Hammonn; Horxins & Guenn, for plain- 


tiff in error. 
Cottier & Courier, for defendant. 
Jackson, Judge. ‘ 


Wm. Gabbett, as trustee for Mrs. Gabbett, sued one Fow- 
ler, a tenant of Mrs. Mary Sparks, in the statutory form of 
pleading, for the possession of a tract of land or lot of land 
in the city of Atlanta and county of Fulton. Mrs. Sparks 
was brought in as a party, to which proceeding she took no 
exception, but filed a plea to the effect that she was sister 
and heir-at-law of one John Ennis, deceased, who bought 
two lots, both embraced in the parcel sued for, of Wm. Gab- 
bett, trustee, one of which may be designated for the pur- 
pose of this decision as number two (2) and the other as 
number four (4), without more to describe them ; that num- 
ber two was bought for $500.00, all of which was paid, and 
number four for $400.00, $140.00 of which was paid; that 
Ennis took bond for titles to each, and she prayed that the 
lot paid fur should not be taken from her, and that equity 
should be done in the premises. The jury found number 
two for the defendant, Mrs. Sparks, and number four for 
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the plaintiff, and the costs against the plaintiff. Where- 
upon the plaintiff made a motion for a new trial, which was 
overruled, and he excepted. 

Various grounds are set out in the motion for a new trial, 
but we think they may be all considered and determined 
under four heads. 

1. The court refused to enforce the rule of court in the 
ordinary ejectment causes brought in the fictitious form as 
applicable to this case, which was brought under the statu- 
tory form, and did not require the defendant to admit pos- 
session of the premises before defending the suit on the mer- 
its. We do not see how the ruling hurt the plaintiff, even 
if it was wrong. The proof was made by Fowler, who 
swore that he was in possession, and as tenant of defendant ; 
but we are not prepared to rule that the decision of the 
court was-wrong. The rule had its origin in the fictitious 
form of action, where the party has always to come into a 
consent rule before he was permitted to defend title; and 
the rule, we think, was merely intended to add an admis- 
sion of possession to entry and ouster. It is by its terms 
confined to ejectment suits, (see rule 25, Code, p. 947); while 
this is a suit to recover possession of the land sued for. Its 
fundamental allegation is, that the party is in possession of 
land to which the other party claims title (see Code, $3389), 
and the possession is of the essence of the case, and the an- 
swer may well deny possession in himself, as well as title in 
his adversary. The plaintiff must prove his whole case to 
recover. There is no fiction in the action, but all is reality, 
and there is no reason why the plaintiff should not be re- 
quired to prove all his allegations, as in any other case. 

2. The second ground is, that Mrs. Gabbett was offered as 
a witness, and was rejected. She was a party to the re- 
cord—the €estui que trust—and more interested in the result 
than the trustee who held the mere legal title. She was of- 
fered to prove that certain notes were given for the land when 
the trade was made, and were still due and unpaid. John 
Ennis, the other party who traded for the land and gave the 
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notes, if given by him, was dead, and could not confront 
the witness. This trade, a part of which was the giving of 
these notes, was the cause of action; and this witness was 
incompetent to show either that they were the notes given, 
or were paid off, or not paid off, by Ennis, under the ruling 
of this court. 

In respect to any dealings between Mrs. Gabbett and 
Mrs. Sparks after Ennis’ death as to the payment of the 
notes, or otherwise, we hold that Mrs. Gabbett was compe- 
tent ; but the judge certifies that she was not offered after 
Mrs. Sparks had testified, nor for that purpose. The gen- 
eral rule is, that she was incompetent; if she was offered for 
a reason and purpose that took the case out of the general 
rule, it was incumbent on the party offering to call the at- 
tention of the court thereto, and to state distinctly that she 
was offered, not to testify about any transaction with the 
deceased, but to prove facts which did not bring her in col- 
lision with him—his mouth being closed in death. This, 
we take it, is the substance as well as the reason and spirit 
of the law on this subject, and the ruling of this court 
thereon ; the judge certifies that no motion was made to 
introduce her after Mrs. Sparks was sworn, or to take the 
case otherwise out of the general rule. 

At the time when she was offered, and for the purpose for 
which she was offered, we agree with the presiding judge 
that she was incompetent. 

3. But it is objected again that the court charged to the 
effect that Mrs. Sparks, the other party, having been offered 
as a witness by the plaintiff, the plaintiff indorsed her cred- 
ibility to the jury, and that she could not be attacked for 
general reputation for truth, but that it might be shown 
that she stated what was not true by other testimony. 

Ordinarily, either party, when sworn, goes to the jury 
not as pure as a disinterested witness; but the credibility of 
such party-witness is a question for the jury. 55 Ga., 450. 
But where one party puts up the other as a witness, we 
think that the general credibility of such witness is indorsed, 
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and that such witness can be attacked only as an ordinary 
witness could be. An ordinary witness could not be at- 
tacked on the ground of general reputation by the party 
offering him ; therefore this witness could not be, if we are 
right in the premises, and that seems conceded. So far as 
this record discloses the facts in the case, we see no evidence 
going to attack the general reputation of this witness, and 
perhaps the charge is erroneous or hypothetical; but in 
the nist prius trial before a jury,so many matters arise and 
so many points are made in argument, that it might have 
been important to caution the jury upon the point. 

At all events, the court gave the party full liberty to at- 
tack the witness by other testimony, and we cannot see how 
the plaintiff was hurt by the charge, or portion of it, which 
might have been erroneous as not authorized by evidence. 

It is true that the able counsel for plaintiff in error argued 
to us that the words “other testimony” meant testimony 
other than that sworn to by the witness herself; but we 
think that the court meant by it, and its obvious meaning 


is, that the plaintiff might show in any way, except general 
reputation, that the witness had made a false statement— 
that is, by her own other testimony, or statement inconsist- 


ent with the statement attached. 
In this view, we cannot see substantial error or harm in 


the charge. 
4, And this brings us to the last question, and indeed, the 


important question in every case: was the verdict against 
the law and evidence, and so much against the latter as to 
require this court to disturb the verdict and to overrule the 
opinion both of the jury and presiding judge in respect to 
the right of the case ? 

Mrs. Sparks swore positively and repeatedly that all the 
money for lot number 2 was paid. It is true that she says, also, 
that the notes were taken up, all of them, for that lot, and 
yet the plaintiff shows that some of them are yet in his 
hands, and produces them in court; so that it is clear that 
all were not actually taken up by her, and that she is mis- 
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taken in that point. But she swears that she meant to take 
them up, and the court charged to the effect that if they 
were paid off, and, by mistake or oversight, other notes were 
taken up in the place of those she meant to take up, such 
payment would be sufficient, qualifying it by saying that if 
it was so understood and intended by both parties. 

We do not see error in this instruction. A note may be 
paid off and not takenup. By accident or oversight, another 
for the same sum and due at the same time, might well be 
taken in lieu of the right note. A woman unaccustomed to 
such dealings, might well make such a mistake or oversight, 
and take up the wrong notes. The great question is, was 
the lot number 2 paid for? were the notes really paid which 
were given for that lot? This witness swore it, the jury be- 
lieved her, the presiding judge believed her, and we are not 
called upon to judge of her credibility, and to overrule those 
who are better judges of credibility than this court can pos- 
sibly be. 

One thing is certain—one fact is undisputed: the ances- 
tor of this defendant bought two lots, one for five hundred 
and the other for four hundred dollars; six hundred and 
forty dollars have been paid by him and by the defendant, 
with his money, after he left for the army, for these two lots, 
which sum is enough to pay fully for one lot, and leave 
$140.00 to go on the other. By the verdict of the jury, the 
plaintiff got one lot and $140.00; the defendant got the 
other lot and recovered costs against the plaintiff. It seems 
that justice has been reached. Certainly no great wrong 
has been done; and inasmuch as there is evidence to sup- 
port the verdict, and the judge who tried the cause ap- 
proves it, we do not feel at liberty to open the case for 
further litigation. 

Judgment affirmed. 

Warnex, Chief Justice, concurred. 

Bieckiey, Judge, dissented, but furnished no written 
ee. 
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Gibson vs, Hough & Sons, 


Grsson vs. Hoven & Sons. 


[This case was argued at the last term and decision reserved.]} 


1. Under the Code ($1955), a mortgage must clearly indicate the crea- 
tion of a lien, and specify the debt to secure which it is given. A 
deed in fee simple, without condition or defeasance, and a bond for 
titles from the grantee to the grantor, in which bond the grantee ob- 
ligates himself to convey the premises to the grantor on the payment 
of a sum of money, do not, separately or together, indicate the cre- 
ation of a mere lien, but the purpose indicated is, to divest the grantor 
of title, and to vest title in the grantee until the payment of the debt. 
To take a bond fora future conveyance, and then deny that the 
maker thereof had any estate in the premises at the time he gave the 
bond, no fraud or mistake being alleged, is idle and inconsistent. 

. If a judgment creditor, whose judgment is junior to an absolute deed 
made to secure another creditor, can subject the land without re- 
deeming, or offering to redeem, it is because the registry laws have 
not been complied with, or else because the debtor having retained 
possession, the conveyance is to be deemed fraudulent. 

. In this case it was error to instruct the jury that they had but one 
question to consider, and that was, whether the wife of the grantor 
consented to the conveyance or did not consent to it. 


Claim. Levy and sale. Deed. Mortgage. Equity. 
Before Judge Crawrorp. Talbot Superior Court. March 


Term, 1877. 


The only exceptions taken by the claimant were to the 
charge as contained in the last division of the opinion, and 
the refusal to charge to the contrary. No motion for a new 


trial was made. 
. The facts are fully stated in the opinion. 


J. M. Maruews, for plaintiff in error. 


Wuus & Wits, for defendants. 


Brecktey, Judge. 


1. An absolute, unconditional deed either conveys title or 
it does not. There is no middle possibility. This is true 
quite irrespective of the ultimate object which the instru- 
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ment is intended to serve, or the consideration on which it 
is founded. If it conveys title, the grantee is put in a situ- 
ation to pass title back into the grantor; and if he obligates 
himself by bond to do so, he can comply with his undertak- 
ing. If it does not convey title, the nominal grantee’s situ- 
ation, én respect to the title, is just the same after taking the 
deed as it was before; he has ngtitle, and therefore can con- 
vey none back to the grantogfind his bond to convey is idle 
and absurd. Why does he give such a bond, and why does 
the other party take it? To take a bond for a future con- 
veyance, and then deny that the maker thereof had any es- 
tate in the premises at the time he gave the bond, no fraud 
or mistake being alleged, is to depart from consistency. 
When you have a man bound to you bya solemn writing to 
do a particular thing, can you turn on him and say that you 
have no need of the stipulated act, that you are as well off 
without it, and that he has no power to perform it, and 
never had? Can you do this when his power to perform 
must needs exist, in the nature of things, if some prior act 
of your own, some prior conveyance of yours to him, for 
which he paid you a valuable consideration, is held to be 
what it purports on its face to be, and what the bond or ob- 
ligation which you have taken from him assumes it to be ? 
Is an absolute deed a conveyance of title when you are get- 
ting money on it as a security, but something else when you 
are pressed for payment? It is a well known fact that an ab- 
solute deed is rarely, if ever, used as a security for money 
where a mere mortgage is intended. It is only used where 
the parties do not intend a simple mortgage, but contem- 
plate the higher and better security of passing title. For 
the very reason that an ordinary mortgage does not pass 
title, they eschew it, and resort to an absolute, unconditional 
deed. The creditor prefers to take the legal title, and hold 
it until the debt is discharged ; and the debtor, for the sake 
of getting credit, or for some other advantage, consents that 
title shall pass. In order that it may pass, and his real con- 
tract be complied with, he deliberately executes and delivers 
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an absolute deed. But in order that he may get the prem- 
ises back when he pays the debt, he takes a bond for titles. 
If both parties would abide by the real intention, and com- 
ply with the actual contract, there would be no difficulty. 
But sometimes the debtor will neither pay nor surrender 
possession. Then it is that he invokes the supposed rule of 
law, that every security for a debt is only a mortgage, and 
that a mortgage never passes the legal title. But while it 
is true in Georgia that a mortgage never passes the legal 
title, it is not true that every security is only a mortgage. The 
legal title may pass as security where the parties intended it 
to do so, and where they use an appropriate instrument for 
the purpose, such as an absolute deed in fee simple. The 
instrument, though not a mortgage proper, will be treated 
as a mortgage in equity, or even at law, when equitable 
principles are invoked. But in neither court can equitable 
principles be invoked for one party, without regarding the 
correlative principles that operate in favor of the other party. 
Equity says, do equity and have equity. It says, redeem— 
pay the debt, do what you promised, comply with your con- 
tract, and then, but not till then, will you be restored to the 
ownership of the land. And this is right, and right eter- 
nal. It will endure forever. It is imperishable and ever- 
lasting. With reference to the element of redemption, the 
rule is universal, that a mortgage, whether legal or equita- 
ble, is always a mortgage. “As it was in the beginning, is 
now, and ever shall be.” Howard vs. Harris, 1 Vern., 190; 
2 Leading Cases in Eqg., part 2d, 414, (top page) and notes ; 
Fonb. Eq., Book 3d, ch. 1, §4. On absolute deeds as secu- 
rity, see 2 Johns., Ch., 189; 4 7d., 167; 6 7b. 417; 7 Zb., 
40; 15 Johns., 205. 555; 2 Cowen, 324; 9 Serg. & R., 434; 
9 Wheaton, 489; 2 Hayw., 26; 5 Litt., 85; 1 Monroe, 73. 
The rule that a mortgage passes no title has relation toa 
mortgage proper—to an ordinary legal mortgage—and not 
to a conveyance that is, in itself, different from such a mort- 
gage, and which is brought down to the level of a mortgage 
solely for the purpose of redemption, to give effect to sound 
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equitable principles. In section 1955, the Code declares 
that a mortgage must clearly indicate the creation of a lien, 
and specify the debt to secure which it is given. This de- 
scribes a legal mortgage—a mortgage proper—and such an 
instrument cannot pass title. Code, §1954. But a deed in 
fee simple, without condition or defeasance, does not indi- 
cate the creation of a lien. Nor is a mere lien indicated by 
such a deed, read in connection with a bond for titles from 
the grantee to the grantor, obligating the former to convey 
the premises to the latter on the payment of a sum of 
money. The purpose clearly indicated is, to divest the 
grantor of title, and to vest title in the grantee until the 
payment of the sum specified. Construed thus, the deed 
and the bond are consistent, and each has its appropriate 
function to perform. Construed otherwise, they are incon- 
sistent, and neither performs the functions which belong to 
it in ordinary transactions. 

2. In the present case, Barksdale made a deed to Gibson, 
dated February 13, 1872, the consideration expressed being 
six hundred and ninety dollars. On the same day, Gibson 
made to Barksdale a bond for titles. On the 18th of Sep- 
tember, 1873, a judgment was rendered against Barksdale 
in favor of Hough & Sons, for principal, one hundred and 
eighty dollars and sixteen cents. Execution founded upon 
this judgment was levied upon the premises on the 12th of 
June, 1874, Barksdale, the defendant, being then in posses- 
sion. Gibson interposed a claim, and on the trial of that 
claim the question now under consideration arose. On the 
trial, it appeared by parol evidence that Barksdale borrowed 
of the claimant six hundred and ninety dollars, giving his 
note therefor, due on the 25th of December. It was to se- 
cure this note the deed was made, the claimant giving his 
bond to reconvey the premises to Barksdale when the note 
should be paid. Barksdale remained in possession of the 
premises, and was in possession at the time of the trial. He 
or his family had taken a homestead in other land belonging 
to him. He had neither paid nor tendered anything on his 
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note to the claimant. The claimant had sued upon it and 
obtained judgment for the debt. Barksdale’s wife did not 
consent to his making the deed. The deed was not recorded 
until January 21, 1874—nearly two years after its execu- 
tion. When or for what the debt was created which was 
the subject matter of the plaintiffs’ judgment against Barks- 
dale does not appear. 

Treating the deed and bond as together constituting a 
mortgage, and as falling within the law of recording mort- 
gages, they should have been put upon record within three 
months from their date. Code, §1955. A failure would 
leave them subject to postponement in favor of junior liens 
and conveyances (not affected with actual notice), coming 
into existence at any time prior to the actual recording. J0., 
§1957. The result in this case would be that the judgment 
lien would be superior to that of the mortgage, for the judg- 
ment was rendered before the deed was recorded, and the 
bond, so far as appears, has not been recorded even yet. 
But the deed and the bond do not together constitute a 
mortgage. It takes more facts than they exhibit—the 
balance of the facts resting in parol. From the face of 
the deed, it might well be inferred that the claimant actu- 
ally purchased the land and paid for it. A deed in the 
usual form. recites. an ‘actual sale and the actual pay. 
ment of a consideration, and this deed may be presumed 
to have beer in the ustial form. From the face of the 
bond, supposing it to have been in the usual form also, the 
conclusion would be, that the obligor had agreed to sell his 
land, not Barksdale’s, to the obligee, at a given price, to be 
paid in the future, and that upon payment of the same, the 
sale would be complete, and titles would then be made. 
From neither of the instruments, nor from both together, 
could the great fact be ascertained that the deed was made 
to secure the payment of the note described in the bond. 
This, of all others, is the very fact on which the element of 
mortgage rests, and it lies dehors the writings; it is in 
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parol, and would not be recorded were the writings, which 
are silent concerning it, recorded in the amplest time. It 
would seem, therefore, that the Code, in providing for re- 
cording mortgages, refers to mortgages proper, such as 
clearly indicate the creation of alien. Treating the deed 
as an actual conveyance of title, it should have been re- 
corded within one year from its date. The consequence of 
failure, however, would only be the loss of priority over a 
subsequent deed from the same vendor, recorded in time, 
and taken without notice of the former. Code, §2705. There 
may be some view of the registry laws (by which we mean 
the laws for recording deeds and mortgages) which will 
give them a more important bearing on this case than we 
now suppose them to have; so, notwithstanding what is 
said above, we leave the question open. It was not argued 
at the bar. A more formidable element of the case, as it 
seems to us, is that of the retention of possession by Barks- 
dale. If credit was given tu him by the plaintiffs in fi. fa. 
on the faith of this property, he being in possession, and 
the deed to the claimant not having been founded on any 
actual purchase and payment, the deed may be exposed to 
attack as a fraudulent conveyance. There is authority 
which looks in that direction. 1 Iredell’s Law, 340. That 
the plaintiffs in jf. fa. have the right to redeem, and then 
levy and sell, there can be no doubt ; but whether they can 
subject the land without redeeming depends, not as the 
court below held, upon whether Barksdale’s wife consented 
to the deed, but upon the application of the registry laws, 
and the law of fraudulent conveyances. 

3. The court instructed the jury that they had but one 
question to consider, and that was, whether Mrs. Barksdale 
consented to the conveyance or did not consent to it. This 
was error. Her consent or non-consent has no relevancy to 
any essential question in the case. 59 Ga., 507. 

Judgment reversed. 
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Brown vs. The State—The Mayor, etc., of Brunswick vs. Morris e¢ al. 


* Brown vs. Tue State; Toe Mayor, erc. or Brunswick vs. 
Morris e¢ al.; SHever vs. Putiram ef al.; MontmMo..in, ad- 
ministratrix, vs. Socomon’s Lopez; Trmeie vs. WARREN ; 
Mayes vs. Mrapers. 


The discretion of the court below will not be controlled in granting or 
refusing a new trial unless abused. This is especially applicable to 
the grant of the first new trial. 


Hatt e¢ al. vs. Burtre.y. 


This case is controlled by sixth head-note in Ware vs, The City Bank of 
Macon, 59 Ga., 840. 
JACKSON, Judge. 


Moutuiean vs. Hamar ef al. 


Complainant having a full and complete remedy at law, the demurrer 
to this bill was properly sustained. 
WARNER, Chief Justice. 


Broxuam et al. vs. Huusey e al. 


Where the bill of exceptions is not served within ten days after it was 
certified by the judge, the writ of error will be dismissed. 
WARNER, Chief Justice. 


SiatTer ef al. vs. Manes. 
[This case was argued at the last term and decision reserved. ] 


Where the record contains no pleadings setting forth the case in 
which the new trial was refused, the writ of error will be dismissed. 
WARNER, Chief Justice. 


*No reports or opinions are published in the following cases under the provisions of 
ec tof March 2d, 1875. (R.) 
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Worshaw vs. Newton—McMickle vs. Watson—Woolbright vs. Wall. 


Worsuaw vs. Newron. 
[Jackson, Judge, did not preside in this case on account of providential cause.] 


The bill of exceptions not having been served in this case, it was 
dismissed. 
Warner, Chief Justice. 


MoMicxktez vs. Watson. 


Where the bill of exceptions was filed in time for the August term, 
1877, but not sent up to the clerk of this court until the present term, 
no steps having been taken to secure a hearing at the last term, the 
writ of error will be dismissed. 

Warner, Chief Justice. 


W ootsriacut vs. WALL. 


Affidavits used on hearing of application for injunction must be set forth 
in the bill of exceptions, or otherwise identified by the chancellor. 
That they are set forth in the record, followed by the usual clerk’s 
certificate, will not prevent a dismissal. 

WaRnER, Chief Justice. 


Wrimserty vs. ADAMs. 


Where the brief of evidence shows no approval by the court, the writ 
of error will be dismissed. 
WaRNER, Chief Justice. 


Hueuers, Sr. vs. CHAPMAN. 


The land court has no power to try a caveat to the issuing of a warrant 
or to the granting of land. The ordinary can only transmit the cav- 
eat, etc., to the superior court as an original case. Code, §2370. If 
he renders a judgment upon the caveat, and the caveator appeals, and 
the appeal is transmitted, it should be dismissed, there being no 
provision of law for such a judgment, or for an appeal therefrom. 
After the appeal is dismissed, the ordinary may still perform his 
duty in respect to an official transmission of the original case. The 
superior court should not consider the original case as before it in 
consequence of the transmission of the appeal. 

Cited in the argument: Code, $§2368-2370, 2375. 
BLECKLEY, Judge. 
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Platen vs. Wilson—Conner, adm’r, e¢ al. vs. Cherry et al. 


PLaTEeNn vs. Wison. 
[This case was argued at the last term and decision reserved. ] 


The case was dismissed at the May term, 1875, of Chatham superior 
court. A motion was made to reinstate thesame at the November 
term, 1876, on the ground that the plaintiff was absent from the state 
and left the case in the hands of his attorney who died of yellow fe- 
ver in 1876,but was'a regular practitioner of law and in health at the 


May term,1875, when the case was dismissed. 
Held, that this court will not reverse the decision of the circuit court 


in overruling the motion to reinstate. 
JACKSON, Judge. 


Conner, adm’r, e¢ al. vs. Currry et al.; Grirrin vs. En- 
GisH, sheriff, e¢ al.; Bartow vs. Eason; Benson et al. 


vs. JONES. 


On the facts, alleged in complainants’ bill, the application for in- 
junction and receiver was properly denied. 


Tison vs. Darr et al. 


Discretion was not abused in granting the injunction. The case is 
within the general rule on that subject. 
BLECKLEY, Judge. 


Ricuarpson vs. Toe Nacoocner Gotp Minine Company; 
Exuiorr vs. Prentice et al. 


This court will not control the discretion of the chancellor in the grant 
of a temporary injunction for trespass, where the allegation, if any, 
of insolvency is distinctly denied, and where the facts are conflict- 
ing in respect to the real cause of the damage to the property of the 
complainant—whether it be his own act or that of the defendant, 
which hurt his land. 

JACKSON, Judge. 





